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INTRODUCTION

Arizona recently enacted or proposed a scheme of laws regarding
immigration' and Latinos/as. These laws proved to be extremely
controversial.2 Some of the most important of these laws or proposed laws
are as follows.
On April 23, 2010, Arizona Governor Jan Brewer signed legislation
known as Senate Bill 1070 (S.B. 1070), which deals with the issue of
immigration in Arizona.3 The purpose of S.B. 1070 is to make "attrition [of
undocumented persons] through enforcement the public policy of all state
and local government agencies in Arizona" and "to discourage and deter the
unlawful entry and presence of aliens."4 Importantly, Section 2 of S.B. 1070
requires:
I.

In recent years, many states and local governments have attempted to regulate

immigration. See Juliet P. Stumpf, States of Confusion: The Rise of State andLocal Power over

Immigration, 86 N.C. L. REV. 1557, 1559 (2008) ("Today, there is a veritable deluge of state
and local legislation seeking to regulate noncitizens."). For analysis of these subnational efforts
to regulate immigration, see Clare Huntington, The ConstitutionalDimension of Immigration
Federalism, 61 VAND. L. REV. 787 (2008); Karla Mari McKanders, Welcome to Hazleton!
"Illegal" Immigrants Beware: Local Immigration Ordinances and What the Federal
Government Must Do About It, 39 LOY. U. CHI. L.J. 1 (2007); Michael A. Olivas, ImmigrationRelated State and Local Ordinances: Preemption, Prejudice, and the Proper Role for
Enforcement, 2007 U. CHI. LEGAL F. 27 (2007); Huyen Pham, The Inherent Flaws in the
Inherent Authority Position: Why Inviting Local Enforcement of Immigration Laws Violates the
Constitution, 31 FLA. ST. U. L. REV. 965 (2004).
Randal C. Archibold, Arizona Enacts Stringent Law on Immigration, N.Y. TIMES, Apr.
2.

24, 2010, at Al, available at http://www.nytimes.com/2010/04/24/us/politics/24immig.html
(when Governor Jan Brewer signed the Arizona immigration law, "[t]he move unleashed
immediate protests and reignited the divisive battle over immigration reform."); Jim Malone,
Arizona Immigration Law Stokes National Debate, VOICE AM. (Apr. 30, 2010,
http://www.voanews.com/english/news/usa/Arizona-Immigration-Law-Stokes-National-Debate-

92530669.html ("A new law in the southwestern state of Arizona aimed at cracking down on
illegal immigration has sparked an intense national debate . . . about what the United States
should do about illegal immigration.").
For background on the political situation in Arizona which generated S.B. 1070, see
3.
generally Kristina M. Campbell, The Road to S.B. 1070: How Arizona Became Ground Zerofor
the Immigrants' Rights Movement and the Continuing Struggle for Latino Civil Rights in
America, 14 HARV. LATINO L. REV. 1 (2011). See also Keith Aoki & John Shuford, Welcome to
Amerizona-Immigrants Out!: Assessing "Dystopian Dreams" and "Usable Futures" of
Immigration Reform, and Considering Whether "Immigration Regionalism " Is an Idea Whose
Time Has Come, 38 FORDHAM URB. L.J. 1, 3 (2010) (describing the "state of internal disorder
represented by Arizona's recently passed S.B. 1070" as "one of many possible futures for
states").
4.
S.B. 1070, 49th Leg., 2d Reg. Sess., at § 1 (Ariz. 2010) (enacted); see also Frank
Melone, Elizabeth Pitrof & Ann Schmidt, Arizona 1070: Straw-Man Law Enforcement, 14
HARV. LATINO L. REV. 23, 23 (2011) (S.B. 1070 targets "a particular population for attrition
from the State."); Bill Ong Hing, Reason Over Hysteria-Keynote Essay, 12 LoY. J. PUB. INT.
L. 275, 276 (2011) ("The intent of the [S.B. 1070] legislation is to make life miserable for the
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For any lawful stop, detention or arrest made by a law
enforcement official or a law enforcement agency of this state or a
law enforcement official or a law enforcement agency of a county,
city, town or other political subdivision of this state in the
enforcement of any other law or ordinance of country, city or town
or this state where reasonable suspicion exists that the person is an
alien and is unlawfully present in the United States, a reasonable
attempt shall be made, when practicable, to determine the
immigration status of the person, except if the determination may
hinder or obstruct an investigation. Any person who is arrested
shall have the person's immigration status determined before the
person is released.'
The law further states that in determining whether there is a "reasonable
suspicion" that someone is an undocumented person a "law enforcement
official . . . may not consider race, color or national origin in implementing

the requirements of this subsection except to the extent permitted by the
United States or Arizona Constitution."' Section 2 also provides that
Arizona residents may file a lawsuit against Arizona officials that fail to
enforce the "federal immigration laws . . . to less than the full extent

permitted by federal law."'
In addition, in May 2010, Governor Brewer signed legislation, House
Bill 2281 (H.B. 2281), which outlawed ethnic studies.' Section 1 of H.B.
2281 forbids school districts from teaching any courses which, among other
things, "are designed primarily for pupils of a particular ethnic group" or
"advocate ethnic solidarity."'

undocumented in Arizona in hopes of achieving 'attrition through enforcement."'). For a
defense of the strategy of attrition through enforcement in the immigration context, see Kris W.
Kobach, Attrition Through Enforcement: A Rational Approach to Illegal Immigration, 15
TULSA J. COMP. & INT'L L. 155 (2008).
Ariz. S.B. 1070, at § 2.
5.
H.B. 2162, 49th Leg., 2d Reg. Sess., at § 3 (Ariz. 2010) (codified at ARIZ. REV. STAT.
6.
§ 11-1051(B) (2010) (West)).
Ariz. S.B. 1070, at § 2. Some see this provision, which authorizes lawsuits to enforce
7.
S.B. 1070, as "an attack on local discretion given the way it mandates enforcement activity
regardless of any preexisting policies to the contrary." Rick Su, Police Discretion and Local
Immigration Policymaking, 79 UMKC L. REv. 901, 912 (2011).
8.
Ariz. H.B. 2281, 49th Leg., 2d Reg. Sess., at § 1 (Ariz. 2010); Nicole Santa Cruz,
Arizona Bill Targeting Ethnic Studies Signed into Law, L.A. TIMES (May 12, 2010),
http://articles.1atimes.com/2010/may/12/nation/la-na-ethnic-studies-20100512 ("A bill that aims
to ban ethnic studies in Arizona schools was signed into law Tuesday by Gov. Jan Brewer ...
9.

Ariz. H.B. 2281, at

§ 1.
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Finally, House Bill 2582 (H.B. 2582) proposes legislation that would
forbid courts in Arizona from applying international law as either
''controlling or influential authority."o
On July 6, 2010, the United States of America filed a suit in the Arizona
federal district court challenging S.B. 1070 as unconstitutional and
preempted by federal law and seeking a preliminary and permanent
injunction to prevent the enforcement of S.B. 1070.11 On July 28, 2010,
Judge Susan Bolton ruled in favor of the United States and issued a
preliminary injunction against the enforcement of certain sections of S.B.
1070.12 On April 11, 2011, the United States Court of Appeals for the Ninth
Circuit affirmed the decision of the district court and upheld the preliminary
injunction.13 On August 10, 2010, the State of Arizona filed a petition in the
United States Supreme Court that sought to overturn the lower federal court
rulings regarding the Arizona immigration law.' 4
10. H.B. 2582, 49th Leg., 2d Reg. Sess., at § 1 (Ariz. 2010).
11. Complaint at 1, United States v. Arizona, 703 F. Supp. 2d 980 (D. Ariz. 2010) (No.
CV-10-1413-PHX-SRB). The intervention of the United States in the Arizona immigration
litigation apparently took some proponents of the Arizona law by surprise. See Kris W. Kobach,
Arizona's S.B. 1070 Explained, 79 UMKC L. REv. 815, 818 (2011) ("[T]he decision by the
Holder Justice Department to sue Arizona was unexpected."). The entry by the United States
into the S.B. 1070 litigation also generated significant controversy. See Josh Gerstein, Justice
Department Sues over Arizona Immigration Law, POLITICO (July 7, 2010, 11:49 AM),

http://www.politico.com/news/stories/0710/39413.html (stating that Arizona Governor Jan
Brewer called the federal lawsuit an "attack" on Arizona by "President Obama and his
Department of Justice" and "nothing more than a massive waste of taxpayer funds"); Jerry
Markon & Michael D. Shear, Justice Department Sues Arizona over ImmigrationLaw, WASH.

POST (July 7, 2010), http://www.washingtonpost.com/wp-dyn/content/article/2010/07/06/
AR2010070601928.html ("Reaction to the suit poured in from all sides, much of it blistering.").
12. United States v. Arizona, 703 F. Supp. 2d 980, 1007-08 (D. Ariz. 2010), aff'd, 641
F.3d 339 (9th Cir. 2011), cert. granted, 132 S. Ct. 845 (2011). The district court preliminarily
enjoined the portions of S.B. 1070:
[1] [R]equiring that an officer make a reasonable attempt to determine the
immigration status of a person stopped, detained or arrested if there is a
reasonable suspicion that the person is unlawfully present in the United
States, and requiring verification of the immigration status of any person
arrested prior to releasing that person; . . . [2] creating a crime for the failure
to apply for or carry alien registration papers; . . . [3] creating a crime for an
unauthorized alien to solicit, apply for, or perform work; . . . [and] [4]

authorizing the warrantless search of a person where there is probable cause
to believe the person has committed a public offense that makes the person
removable from the United States.
Id. at 987.
13. United States v. Arizona, 641 F.3d 339, 366 (9th Cir. 2011), cert. granted, 132 S. Ct.
845 (2011) (No. 11-182).
14. Ginger Rough, Ariz. Asks High Court to Rule on SB 1070, ARIZ. REPUBLIC, Aug. 11,
2011, http://www.azcentral.com/news/election/azelections/articles/20 11/08/10/2011081 Oarizona
-immigration-law-supreme-court-deadline.html.
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In this Article, I analyze this scheme of laws in Arizona regarding
immigration and Latinos by using the powerful tools of contemporary
critical theory, which have been especially developed to analyze issues of
race such as those presented in the laws at issue." As discussed below,
critical theory, as applied to Arizona, reveals (1) that the newly enacted
scheme of laws reflects an epistemology of whiteness and operates to
transform Arizona into a white geographical landscape; (2) that the
outlawing of ethnic studies in Arizona is a corollary to the establishment of
a white geographical space in Arizona; (3) that legal decision-making
regarding the Arizona immigration law is explained by interest convergence
theory especially as reflected in the federal government's concern about the
Arizona law's impact on international relations; (4) that Arizona's effort to
escape the reach of international law is explainable by state-of-nature theory
and that theoretical work on the changing nature of the American
constitutional order, which holds that our country is shifting from a nation
state into a market state, shows that this effort will not succeed; (5) that to
the extent that Arizona's laws have been enacted to preserve American
culture, the laws are wrongheaded and will fail; (6) that Arizona's new legal
regime provides evidence to support a new power threat theory that the
dominant group will impose legal controls on Latinos as the Latino
population grows in size; and (7) that it would appear to be premature to
conclude that the Arizona legal regime is the first step toward establishing
apartheid in America.
II.

A CRITICAL PERSPECTIVE ON ARIZONA AND THE NEW IMMIGRATION
LAW AND OTHER LAWS IMPACTING LATINOS

In recent years, a paradigm shiftl6 has taken place in the area of
immigration law and scholarship in that it is now well recognized that
immigration law and policy necessarily implicate issues of race." This shift
15. Critical theory attempts "to create new, oppositionist accounts of race." CRITICAL
RACE THEORY: THE KEY WRITINGS THAT FORMED THE MOVEMENT, at xiii (Kimberl6 Crenshaw
et al. eds., 1995); John 0. Calmore, Critical Race Theory, Archie Shepp, and Fire Music:
Securing an Authentic Intellectual Life in a Multicultural World, 65 S. CAL. L. REV. 2129,
2160-61 (1992) ("As represented by legal scholars, critical race theory challenges the dominant
discourses on race and racism as they relate to law.").
16. See THOMAS S. KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS 111 (2d ed. 1970)
("[P]aradigm changes do cause scientists to see the world of their research-engagement
differently.").
17. George A. Martinez, Race and Immigration Law: A Paradigm Shift?, 2000 U. ILL. L.
REV. 517, 517-19 (2000); see also Jennifer Gordon & R.A. Lenhardt, Citizenship Talk:
Bridging the Gap between Immigration and Race Perspectives, 75 FORDHAM L. REV. 2493,
2493-94 (2007); Kevin R. Johnson, Race Matters: Immigration Law and Policy Scholarship,
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follows from the fact that most immigrants to the United States are persons
of color." It is therefore appropriate to use the tools and resources of critical
theory-which have been especially developed to examine issues of racel9
-to analyze the various issues, including issues of race, that have been
raised by the Arizona regime of laws regarding immigration 20 and Latinos.
A.

The Epistemology of Whiteness and the Creationof a White
Geography or Space in Arizona

Professor Patricia Price recently observed that critical race theorists and
critical geographers of race both analyze issues of race and racism but that
they have so far failed to "fully engage with one another." 21 As a result, she
urges scholars to analyze racial phenomena by using the tools of criticalrace theory and critical geographies of race. 22 Accordingly, this section and
this article will analyze Arizona and its legal regime from a critical
perspective but also respond to Professor Price's call to apply the insights of
critical race theory and critical geographies of race in analyzing racial
processes and, thereby, help contribute to a "closer and substantive
engagement between critical geographies of race and critical race theory." 23
This approach, which incorporates critical geographies of race into the

Law in the Ivory Tower, and the Legal Indifference to the Race Critique, 2000 U. ILL. L. REV.
525, 525-27 (2000).
18. See Kenneth Juan Figueroa, Immigrants and the Civil Rights Regime: Parens Patriae
Standing, Foreign Governments and Protectionfrom Private Discrimination, 102 COLUM. L.
REV. 408, 412-13 (2002) ("[T]he source of immigration" has shifted "away from Europe and
towards Asia and Latin America" to the point where most immigrants are racial minorities.);
Kevin R. Johnson, The End of "Civil Rights" as We Know It?: Immigration and Civil Rights in
the New Millennium, 49 UCLA L. REV. 1481, 1505 (2002) ("The vast majority of today's
immigrants are people of color.").
19. CRITICAL RACE THEORY: THE KEY WRITINGS THAT FORMED THE MOVEMENT, supra
note 15 (Critical race theory seeks to understand "the ways in which race and racial power are
constructed and represented in American legal culture and, more generally, in American society
as a whole.").
20. Gabriel J. Chin et al., A Legal Labyrinth: Issues Raised by Arizona Senate Bill 1070,
25 GEO. IMMIGR. L.J. 47, 48 (2010) (S.B. 1070 "raises critical issues of race"); Hing, supra note
4, at 291 ("When we consider laws like SB 1070, we should not lose sight of the racialized
nature of immigration laws-federal or local . . . . What we find is that racism has been

institutionalized in federal and state immigration laws although they may be drafted in nonracial
terms.").
21. Patricia L. Price, At the Crossroads:CriticalRace Theory and CriticalGeographies of
Race, 34 PROGRESS HUM. GEOGRAPHY 147, 149 (2010).
22. Id. at 150.
23. Id.
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analysis of the Arizona laws, is fully consistent with critical race theory's
traditional commitment to an interdisciplinary analysis of race.24
In this regard, the statutory scheme that Arizona has enacted regarding
immigrants and Latinos reflects an epistemology of whiteness, 25 and it is
operating to turn Arizona into a white geographical space.26 Critical
theorists have recognized that the whiteness of the dominant group operates
"as an epistemology." 27 In other words, whiteness is "a particular way of
knowing and valuing social life." 28 In particular, the epistemology of
whiteness involves "the ability to survey and navigate social space from a
position of authority." 29 This epistemological stance represents racial
minorities as not only knowable but as "transparently obvious." 0 Thus, the
slave master wanted to keep tabs on the slaves at all times in terms of
24. See Charles Lawrence III, The Id, the Ego, and Equal Protection: Reckoning with
Unconscious Racism, 39 STAN. L. REV. 317 (1987) (using psychological theory to analyze racial
discrimination); George A. Martinez, PhilosophicalConsiderationsand the Use of Narrative in
Law, 30 RUTGERS L.J. 683, 699-700 (1999) (contending that race theorists should utilize
approaches "external" to traditional legal argument such as narrative to bring about practical
change or improvements).
25. In recent years, scholars have begun to analyze issues of whiteness. See CRITICAL
WHITE STUDIES: LOOKING BEHIND THE MIRROR (Richard Delgado & Jean Stefancic eds., 1997);
Jacqueline A. Housel, Geographies of Whiteness: The Active Construction of Racialized
Privilege in Buffalo, New York, 10 SoC. & CULTURAL GEOGRAPHY 131, 131 (2009) ("An
interest in white identity and its attendant privilege developed in the USA in the 1980s,
responding to the civil rights movement . . . . From this interest, a burgeoning literature in

Whiteness Studies emerged. . . .").
26. See Housel, supra note 25, at 132 (observing that geographers have advanced
whiteness studies "by offering historical and geographic understandings of whiteness" and "the
formation of racialized landscapes/place").
27. Owen J. Dwyer & John Paul Jones Ill, White Socio-SpatialEpistemology, 1 Soc. &
CULTURAL GEOGRAPHY 209, 210 (2000) (emphasis omitted).
28. Id.; see also Ruth Frankenberg, Growing Up White: Feminism, Racism and the Social
Geography of Childhood,45 FEMINIST REV. 51, 54 ("[W]hiteness is a 'standpoint' or place from
which to look at oneself, others and society."); Zeus Leonardo, The Souls of White Folk:
Critical Pedagogy, Whiteness Studies, and Globalization Discourse, 5 RACE, ETHNICITY &
EDUC. 29, 31 (2002) ("[W]hiteness is also a racial perspective or a world-view.").
29. Dwyer & Jones, supra note 27; see also id. at 210 ("Whiteness can tap a rich
epistemological field from which to gather its authoritative and distanced subjectivity.");
Audrey Kobayashi & Linda Peake, Racism Out of Place: Thoughts on Whiteness and an
Antiracist Geography in the New Millennium, 90 ANNALS Ass'N AM. GEOGRAPHERS 392, 394
(2000) ("Whiteness is also a standpoint: a place from which to look at ourselves and the
surrounding society, a position of normalcy, and perhaps moral superiority, from which to
construct a landscape of what is same and what is different."); Leonardo, supra note 28, at 32
("Aspects of white culture assume superiority over others .... ).
30. Dwyer & Jones, supra note 27, at 215; see also David R. Roediger, Introduction to
BLACK ON WHITE: BLACK WRITERS ON WHAT IT MEANS TO BE WHITE 4, 4 (David R. Roediger
ed., 1998) ("White writers have long been positioned as the leading and most dispassionate
investigators of the lives, values, and abilities of people of color.").
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knowing their location and subjective thoughts." On the other hand, the
epistemology of whiteness imagines that the dominant group is "insulate[d]
. . . from a critical gaze" and "imagines it is altogether invisible to racialized

Others."3 2 The desire for whiteness to be inscrutable may be a desire to hide
guilt.,,
The Arizona immigration law-S.B. 1070-presents us with a situation
where the dominant group seems to be attempting to escape the critical gaze
of the Other and imagines that its actions regarding the law are inscrutable.
For example, the key actors in Arizona and elsewhere insisted that S.B.
1070 did not permit racial profiling. For instance, Governor Brewer stated
that
[the language in S.B. 1070 saying that government agents may not
consider race in enforcing S.B. 1070 "except to the extent
permitted by the United States Constitution or Arizona
Constitution"] specifically answer[s] legal questions raised by

some who expressed fears that the original law would somehow
allow or lead to racial profiling. [These words] make it crystal

clear and undeniable that racial profiling is illegal, and will not be
tolerated in Arizona.34

After signing the new immigration law, the governor further said that
"[r]acial profiling is illegal. It is illegal in America, and it's certainly illegal
in Arizona."" Similarly, former vice-presidential candidate Sarah Palin
stated that the Arizona immigration law did not allow racial profiling. With
respect to S.B. 1070, she said: "There is no ability or opportunity in there
for the racial profiling . . . . It's shameful, too, that the Obama

31.

Dwyer & Jones, supra note 27, at 215.

32. Id.; see also Roediger,supra note 30, at 6 ("What bell hooks describes as the fantastic
white ability to imagine 'that black people cannot see them' constitutes a white illusion at once
durable, powerful, and fragile. It exists alongside a profound fear of actually being seen by
people of color."); id. (racial minorities have developed "knowledge of whiteness" that has been
suppressed).
33. Dwyer & Jones, supra note 27, at 215; see also James Baldwin, White Man's Guilt, in
BLACK ON WHITE: BLACK WRITERS ON WHAT IT MEANS TO BE WHITE, supra note 30, at 320,
323 ("The American situation is very peculiar and it may be without precedent in the world. No
curtain under heaven is heavier than the curtain of guilt and lies behind which white Americans

hide.").
34. Louis Jacobson, Arizona Immigration Law Rewrite 'Lays to Rest' Worries About
Racial Profiling, Brewer Says, TAMPA BAY TIMES POLITIFACT.COM (May 4, 2010, 1:26 PM),
http://www.politifact.com/truth-o-meter/statements/2010/may/04/jan-brewer/arizona-immigrati
on-law-rewrite-lays-rest-worries-/.
35. Arizona Governor Signs Immigration Bill, CNN POLITICS (Apr. 23, 2010),
http://articles.cnn.com/2010-04-23/politics/obama.immigration1 lillegal-immigration-immigrat
ion-laws-arizona-gov? s=PM:POLITICS.
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administration has allowed . . . this to become more of a racial issue by

perpetuating this myth that racial profiling is a part of this law."36
Likewise, one of the drafters" of S.B. 1070, law professor Kris Kobach,
stated that: "S.B. 1070 expressly prohibits racial profiling. In four different
sections, the law reiterates that a law enforcement official 'may not consider
race, color, or national origin' in making any stops or determining an alien's
immigration status."38
Yet members of racial minorities and others pointed out and explained in
careful detail that the S.B. 1070 did authorize racial profiling. For instance,
Professor Gabriel Chin et al, in an exhaustive legal analysis of the Arizona
immigration bill, concluded that the very language referenced by the
Arizona governor as not permitting racial profiling, in fact, does permit
racial profiling.3 9 Professor Chin explains:
If the purpose of amending the original text of S.B. 1070 in HB
2162 was to prohibit the consideration of race as part of
determinations whether to stop or inquire about nationality or
immigration status, then the revised language should have
eliminated the final clause, which suggests that race may be
considered "to the extent permitted by the United States or
Arizona Constitution." . . . There's the rub. According to the 1975
United States Supreme Court decision United States v. Brignoni-

Ponce, the United States Constitution allows race to be considered
in immigration enforcement: "The likelihood that any given
person of Mexican ancestry is an alien is high enough to make
Mexican appearance a relevant factor." The Arizona Supreme
Court agrees that "enforcement of immigration laws often involves
a relevant consideration of ethnic factors."40
36. Andy Barr, Sarah Palin:President Obama Pushing Racial 'Myth', POLITICO (Apr. 28,
2010, 11:09 AM), http://www.politico.com/news/stories/0410/36467.html.
37. See Suzy Khimm, The Man Behind Arizona's Immigration Law, MOTHER JONES (May
7, 2010, 2:00 AM), http://motherjones.com/politics/2010/05/kobach-arizona-immigration-law
(describing Kris Kobach's role in drafting S.B. 1070 and stating that Kobach "has been the
brains behind similarly tough local-level immigration measures and legal actions across the
country").
38. Kobach, supra note 11, at 816.
39. Chin et al., supra note 20, at 66-67.
40. Id. (emphasis omitted); see also Hing, supra note 4, at 281 ("[R]acial profiling ... will
likely occur" under S.B. 1070); Gabriel J. Chin & Kevin R. Johnson, Op-Ed., Profiling's
Enabler: High Court Ruling Underpins Arizona Immigration Law, WASH. PosT, July 13, 2010,
http://www.washingtonpost.com/wp-dyn/content/article/2010/07/12/AR2010071204049.html
("In fact, the U.S. Supreme Court has approved the racial profiling permitted-indeed
encouraged-by S.B. 1070."). For more on the issue of racial profiling in the immigration
context, see Brian R. Gallini & Elizabeth L. Young, Car Stops, Borders, and Profiling: The
Huntfor Undocumented (Illegal?) Immigrants in Border Towns, 89 NEB. L. REV. 709 (2011);
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Given this, we see that racial minorities are able to decode the dominant
group and subject it to a critical gaze notwithstanding the tenets of a white
epistemology or theory of knowledge holding otherwise.
By authorizing officials to ask for the papers of those suspected of being
undocumented immigrants, S.B. 1070 also illustrates the epistemology of
the dominant group in that it indicates a desire to keep tabs on racial
minorities. Indeed, when the law is applied, the dominant group likely will
not be targeted by law enforcement officials, but instead the law will be
used to keep racial minorities-especially Latinos-under surveillance.
Georgetown University Law Professor David Cole explains:
In practice, it is inevitable that this law will lead to racial profiling.
People don't wear signs saying that they are illegal immigrants,
nor do illegal immigrants engage in any particular behavior that
distinguishes them from legal immigrants and citizens. So police
officers will not stop white people and will stop Latinos,
especially poor Latinos.41
Similarly, former Arizona State Senator Alfredo Gutierrez observed that
whites would not be targeted by the new law but instead "it's going to be
someone who looks like my family." 42 Indeed, a national poll showed that
82% of the American people believed the Arizona law would lead to racial
profiling of minorities. 43 The immigration statute in this way invests whites
with the means to keep track of Latinos and other minorities and with the
"ability to survey and navigate social space from a position of authority.""
Perhaps the leading symbol of the dominant group's surveillance of the
Arizona landscape from a position of authority is Maricopa County Sheriff
Csar Cuauht6moc Garcia Herndndez, La Migra in the Mirror: Immigration Enforcement and
Racial Profiling on the Texas Border, 23 NOTRE DAME J.L. ETHICS & PUB. POL'Y 167 (2009);
Kevin R. Johnson, The Case Against Race Profiling in Immigration Enforcement, 78 WASH. U.
L.Q. 675 (2000); Abby Sullivan, On Thin Ice: Cracking Down on the Racial Profiling of
Immigrants and Implementing a Compassionate Enforcement Policy, 6 HASTINGS RACE &
POVERTY L.J. 101 (2009).
41. Arian Campo-Flores, Will Arizona's New Immigration Law Lead to Racial Profiling?,
DAILY BEAST (Apr. 26, 2010, 8:00 PM), http://www.thedailybeast.com/newsweek/2010/04/26/
will-arizona-s-new-immigration-law-lead-to-racial-profiling.html.
42. Julianne Hing, Arizona Legalizes Racial Profiling with SB 1070, Says Advocates,
COLORUNES (Apr. 23, 2010, 4:12 PM), http://colorlines.com/archives/2010/04/brewer signs
sb1070_legalizes-racial_profilingof arizonas immigrants.html; see also Mary Romero, Are
Your Papers in Order?: Racial Profiling, Vigilantes, and "America's Toughest Sheriff", 14
HARV. LATINO L. REV. 337, 357 (2011) (whites are not singled out for "citizenship
inspections").
43. Arizona's Immigration Crackdown: The Backlash Begins, ECONOMIST, May 7, 2010,
at 71, availableat http://www.economist.com/node/16060133?storyid=16060133.
44. Dwyer & Jones, supra note 27, at 210.
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Joe Arpaio. 45 Describing himself as "America's Toughest Sheriff," Arpaio
has risen to national prominence as perhaps Arizona's leading enforcer of
the laws against Latino immigrants. 46 Arpaio seeks to convey a clear
warning to undocumented immigrants: "Stay out of Maricopa County,
because I'm the sheriff here." Some allege that Sheriff Arpaio targets
Latinos on the basis of race.4 8 In this regard, Sheriff Arpaio recently settled
a claim for racial profiling, which had arisen out of a 2009 incident, for
$200,000.49 In any event, this role of Sheriff Arpaio is consistent with the
views of the theorists of the epistemology of whiteness who state that at the
position of authority, "from which the world may be surveilled," one is
"likely to find .

.

. the . . . white (male) subject, secure in his position as

surveyor of the social terrain.""o

45. Campbell, supra note 3, at 2 (observing that "more than three-fifths of the state's
population . . . is under the jurisdiction of the notorious Sheriff Joe Arpaio"); Melone et al.,
supra note 4, at 26 ("Among the prominent persons supporting S.B. 1070 is Maricopa County
Sheriff Joe Arpaio.").
46. John Pomfret & Sonya Geis, One Sheriff Sees Immigration Answer As Simple, WASH.
POST, May 20, 2006, at A3, available at http://dailyuw.com/news/2006/may/22/one-sheriffsees-immigration-answer-as-simple/ (Arpaio "has directed the 3,000 men and women in the
nation's third largest sheriffs department to arrest undocumented workers"); see also Barbara
Hines, The Right to Migrate as a Human Right: The Current Argentine Immigration Law, 43
CORNELL INT'L L.J. 471, 492 (2010) (describing Sheriff Arpaio's enforcement program as
"notorious" and stating that "he houses immigrants in tents, marches them through streets in
black and white striped prison clothing, sowing terror throughout the Latino community").
47. Pomfret & Geis, supra note 46.
48. Keith Aoki & Kevin R. Johnson, Latinos and the Law: Cases and Materials: The Need
for Focus in CriticalAnalysis, 12 HARV. LATINO L. REV. 73, 97 (2009) ("Sheriff Joe Arpaio ...
has made a career of pursuing controversial immigration and other law enforcement policies such as . . . engaging in racial profiling . . . ."); Jennifer M. Chac6n, A Diversion of Attention?
Immigration Courts and the Adjudication of Fourthand Fifth Amendment Rights, 59 DUKE L.J.
1563, 1616-17 (2010) (describing racial profiling of Latinos by Sheriff Arpaio); Gallini &
Young, supra note 40, at 734-35 (describing allegations of racial profiling of Latinos by Sheriff
Arpaio); Ajmel Quereshi, 287(g) and Women: The Family Values of Local Enforcement of
FederalImmigration Law, 25 Wis. J.L. GENDER & Soc'Y 261, 268 (2010) (describing lawsuit
against Sheriff Arpaio "for selectively enforcing immigration laws against Latinos").
49. Joe Arpaio, Arizona Sheriff To Pay $200,000 in Racial Profiling Case, HUFFINGTON
POST (July 8, 2011, 12:50 PM), http://www.huffingtonpost.com/20 1/07/08/joe-arpaio-arizonaracial-profiling-immigration n_893227.html. For more analysis of Sheriff Arpaio's techniques,
see Romero, supra note 42, at 345-49.
50. Dwyer & Jones, supra note 27, at 212; cf Larry A. DiMatteo & Blake D. Morant,
Contract in Context and Contract as Context, 45 WAKE FOREST L. REV. 549, 566 (2010) ("A
hierarchy of reasonableness rationality mirrors the 'hierarchies of race, class and gender . . . .'
At the top of the interpretive hierarchy is a rational, reasonable white male."); Pierre Schlag,
The Aesthetics of American Law, 115 HARV. L. REV. 1047, 1086 (2002) (traditionally law has
elevated "a particular point of view (that of the white male) into an objective, neutral, and
universal truth").
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What is the effect of such surveillance? According to theorist Michel
Foucault, the effect of the constant possibility of surveillance is that one is
rendered permanently visible."' The power of the observer is intensified and
strengthened because the surveillance causes the ones observed to behave as
if they are being watched at all times.5 2 As a result, the one observed must
police himself in an effort to please the observer.5 3 Thus, the surveillance
authorized by S.B. 1070 operates to make the dominant group more
powerful and renders Latinos permanently visible and forces them to act in
ways that they think will please the dominant group-i.e., they will police
themselves.
In addition, the epistemology of whiteness operates to create a distance
between whites and racial minorities in the socio-spatial world.54 Thus, the
races are largely segregated in a "racialized geography" in America.
Applying these ideas to Arizona, we see that S.B. 1070 operates to create
distance between the Anglo majority and Latinos as it authorizes the racial
profiling of Latinos and those suspected of being undocumented.
51. HUBERT L. DREYFUS & PAUL RABINOW, MICHEL FOUCAULT: BEYOND STRUCTURALISM
AND HERMENEUTICS 189 (2d ed. 1983); see also Mark Fenster, Seeing the State: Transparency
as Metaphor, 62 ADMIN. L. REV. 617, 669 (2010) (continuous surveillance generates a "subject
who considers himself to be the object of permanent surveillance.").
52. DREYFUS & RABINOW, supra note 51.
53. Id.; see also Fenster, supra note 51, at 669 (Surveillance "disciplines and organizes the
behavior, thought, and desire of the surveilled."); Barbara Prainsack & Victor Toom, The Priim
Regime: Situated Dis/Empowerment in Transnational DNA Profile Exchange, 50 BRIT. J.

1117, 1117 (2010) ("Because those who are surveilled are aware that they could
be watched at any moment, they discipline themselves.").
54. Dwyer & Jones, supra note 27, at 213-15. James Baldwin suggests that this "distance"
between whites and people of color is constructed to protect whites from feelings of guilt:
One can measure very neatly the white American's distance from his
conscience-from himself-by observing the distance between white
America and black America. One has only to ask oneself who established
this distance, who is this distance designed to protect, and from what is this
distance designed to offer protection?
Baldwin, supra note 33., at 323.
55. Dwyer & Jones, supra note 27, at 213; see also DOUGLAS S. MASSEY & NANCY A.
DENTON, AMERICAN APARTHEID: SEGREGATION AND THE MAKING OF THE UNDERCLASS 2
CRIMINOLOGY

(1993); J. William Callison, Achieving Our Country: GeographicDesegregation and the Low-

Income Housing Tax Credit, 19 S. CAL. REV. L. & Soc. JUST. 213, 219-22 (2010) (stating that
"geographic segregation in residential housing did not result from acts of nature and unfettered
private choice; to the contrary, a series of deliberate public policy decisions, including some by
the federal government, denied minorities access to certain housing markets and reinforced
spatial segregation" and setting out those decisions); Richard Thompson Ford, Geography and
Sovereignty: JurisdictionalFormation and Racial Segregation, 49 STAN. L. REV. 1365, 1389

(1997) ("The segregation that we presently experience would never have emerged without
explicitly racist laws and public policies and would not continue without a legally maintained
structure designed to perpetuate it.").
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Accordingly, there are reports that Latinos are leaving Arizona in
significant numbers because of the harsh environment created by the new
laws.56 Obviously, when Latinos leave the state of Arizona, they are
separating geographically from the Anglo majority in Arizona and, thereby,
whitening the geography" of Arizona.
As a result of the whitening of the geography, critical theorists have
recognized that "mobility . . . is racialized"" and that minorities experience

"the terror of moving through places that whites have claimed as. their
own."5 9 Indeed, "whiteness is about who is able to monitor the social spaces
of travel." 6 0 Latinos argue that S.B. 1070 generates fear and terror in
Latinos as they will inevitably be targeted through racial profiling as they
attempt to move through Arizona spaces and geography. For example, one
Latino-a U.S. citizen-explained that he fears arrest as officials apply S.B.
1070: "If a cop sees [people riding with me], and they look Mexican, he's
going to stop me . . .. What if people are U.S. citizens? They're going to be

asking them if they have papers because of the color of their skin."6 1

56. Alan Gomez, Hispanics Moving out of Arizona, USA TODAY, June 8, 2010, at Al,
available at http://www.usatoday.com/news/nation/2010-06-08-immigration N.htm; Meena
Hartenstein, Arizona Hispanics Flee State in Droves Before New Immigration Law S.B. 1070
Takes Effect in July, N.Y. DAILY NEWS (June 11, 2010), http://articles.nydailynews.com/2010-

Nicholas
06-1 1/news/27066852 1 arizona-law-new-immigration-law-illegal-immigrants;
Riccardi, The Nation: Playing the Crime Card in Arizona, L.A. TIMES, May 3, 2010, at A10,
available at http://articles.latimes.com/201 0/may/03/nation/la-na-arizona-crime-20100503
(former Arizona state senator Alfredo Gutierrez said that "law-abiding immigrants of all types
were fleeing the state out of fear of being subjected to racial profiling").
57. See Kobayashi & Peake, supra note 29, at 392 (observing that "no geography is
complete, no understanding of place or landscape comprehensive, without recognizing that
American geography, both as discipline and as the spatial expression of American life, is
racialized").
58. Dwyer & Jones, supra note 27, at 216.
59. Id.; see also bell hooks, Representations of Whiteness in the Black Imagination, in
BLACK ON WHITE: BLACK WRITERS ON WHAT IT MEANS TO BE WHITE, supra note 30, at 38, 44
("Returning to memories of growing up in the social circumstances created by racial apartheid,
to all black spaces on the edge of town, I reinhabit a location where black folks associated
whiteness with the terrible, the terrifying, the terrorizing."); id. at 48 ("[T]o travel is to
encounter the terrorizing force of white supremacy."); id. at 50 ("It was a movement away from
the segregated blackness of our community into a poor white neighborhood. I remember the
fear, being scared to walk to . .. our grandmother's house, because we would have to pass that
terrifying whiteness - those white faces on the porches staring us down with hate.").
60. Dwyer & Jones, supra note 27, at 218.
61.

Jonathan J. Cooper, Latinos Fear Profiling Under Arizona Illegal-Immigration Law,

DENVER POST

(Apr. 25, 2010), http://www.denverpost.com/news/ci-14953659.

188

ARIZONA STATE LA WJOURNAL

[Ariz. St. L.J.

In addition, polls showed that many Latinos in Arizona "feared and
resented" the Arizona immigration law.62 Even Latinos who live outside the
state but have to travel through Arizona fear the new immigration law. For
instance, one El Paso, Texas resident stated: "There's a lot of people that
right now they're scared about the new law. . . . [T]hey're going to be
stopping people . . . to question and have problems . . . because just the

color of their skin." 63 Another Latina describes the fear that has been
generated in the wake of the enactment of the Arizona bill: "Even members
of the Latino community who were born in the U.S. or who have become
citizens feel they're being looked at with suspicion at times . . . . There's so

much fear being created."'
Critical geographers65 who analyze geographies of exclusion also have
recognized that power is exercised in the construction of space and that the
dominant group consigns "weaker groups in society to less desirable
environments."66 The Arizona S.B. 1070 law can be seen as a device to
relegate weaker groups-Latinos and other minorities-to an undesirable
geographical environment. Latinos are relegated to an unappealing
landscape where they are subject to racial profiling and the fear that such
targeting generates.
In analyzing a geographical landscape such as Arizona, critical
geographers suggest that we ask: "Who are places for?" and "Whom do
they exclude?" 67 The conclusion seems inescapable: The Arizona law and
the hostile environment that it creates are meant to exclude Latinos. As Joe
Garcia, an American citizen and resident of Chandler, Arizona, explained,

62. David Madrid & Lily Leung, In Latino Communities, Fear over Arizona's
Immigration Law, ARIZ. REPUBLIC (July 25, 2010, 12:00 PM), http://www.azcentral.com/

arizonarepublic/local/articles/2010/07/23/20100723arizona-immigration-law-latino-communitie
s-response.html.
63.

KFOX News: El Pasoans Fear Arizona's Immigration Law (KFOX14 television

broadcast July 27, 2010), available at http://www.kfoxtv.com/videos/news/el-pasoans-feararizonas-immigration-law/vCn6Z/.
64.

Christine Miller Ford, Arizona Anti-immigration Bill Creating 'Fear'forHispanics,

ST. J., Aug. 6, 2010, available at http://www.highbeam.com/doc/IP3-2113452131.html.
65. David Delaney, The Space that Race Makes, 54 PROF. GEOGRAPHER 6, 6 (2002) ("In
the past decade, geographers in the English-speaking world have turned their attention to
questions of race, racism, and racialization to a degree that is unprecedented.").
66. DAVID SIBLEY, GEOGRAPHIES OF EXCLUSION, at ix (1995).
67. See id at x; see also Delaney, supra note 65, at 7 ("The questions for geographers
might then be: how does the racial formation shape space, give meanings to places, and
condition the experience of embodied subjects emplaced in and moving through the material
world?").
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"SB 1070 just brought home the point: If you are Hispanic or Mexican, you
are just not wanted in Arizona.,"
In this regard, sometimes the geographical boundaries between the
dominant group and racial minorities are drawn so as to prevent minorities
from "polluting" the space of the dominant group.69 Thus, minorities are
excluded from certain environments, allegedly to prevent them from
introducing crime, dirt, disease or other undesirable things into the
environment.7 0 Supporters of the new Arizona laws also seem to be
attempting to prevent Latinos from polluting the Arizona environment.
For instance, Arizona Senator Russell Pearce, one of the key proponents
of S.B. 1070, linked immigrants to crime and stated that:
Illegal aliens that commit a crime are an extremely difficult
challenge for law enforcement and growing threat to our citizens.
Large, well-organized gangs of illegal aliens have flooded many
neighborhoods with violence to the point where Arizona now has
the highest crime rate in the nation."
Similarly, Arizona Governor Jan Brewer justified signing S.B. 1070 into
law on the grounds that immigrants have brought crime into Arizona:
I've decided to sign Senate Bill 1070 into law because, though
many people disagree, I firmly believe it represents what's best for
Arizona. Border-related violence and crime due to illegal
immigration are critically important issues to the people of our
state . . . . There is no higher priority than protecting the citizens of

Arizona. We cannot sacrifice our safety to the murderous greed of

68. Anna Gorman, Arizona Immigration Law a Unpleasant Reminder of Town's Past,
L.A. TIMES, June 6, 2010, at Al, available at http://articles.latimes.com/2010/jun/06/nation/lana-chandler-20100606; see also Campbell, supra note 3, at 2 (S.B. 1070 is "designed to purge
the State of Arizona not only of undocumented persons, but of all persons who are or appear to
be of Latino heritage"); Hing, supra note 4, at 293 (S.B. 1070 "symbolizes 'attrition through
profiling').
69. SIBLEY, supra note 66, at xiv, 36-46.
70. Id. at xiv, 14-46; see also Terry S. Kogan, Transsexuals in Public Restrooms: Law,
Cultural Geography and Etsitty v. Utah Transit Authority, 18 TEMP. POL. & CIv. RTs. L. REV.
673, 678 (2009) ("Sibley explored how societies establish an identity through a process of
exclusion, first labeling a group as abject, and then erecting spatial boundaries to separate that
marginalized group from mainstream society."); David Sibley, The Problematic Nature of
Exclusion, 29 GEOFORUM 119, 120 (1998) (describing how groups that are identified as risky or
dangerous or "whose presence disturbs a desired vision of space . . . have to be removed in the
process of sanitizing that space").
71. 2006 Ballot Propositions & Judicial Performance Review, ARIZ. SECRETARY ST.,
(last visited Mar.
http://www.azsos.gov/election/2006/info/pubpamphlet/english/Propl00.htm
25, 2012).
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drug cartels. We cannot stand idly by as drop houses, kidnappings
and violence compromise our quality of life.7 2
Likewise, some supporters of the S.B. 1070 immigration bill alleged
immigrants were dirty and brought disease into the community:
The most outspoken proponents of Arizona's immigration
enforcement efforts, in the government and out of it, are using
increasingly virulent language to describe illegal immigrants they're dirty, they're disease ridden, they're criminals, they're lazy
social service free loaders and so on.73
Significantly, it is an old stereotype that Mexicans are "dirty" or
polluting, which has been used historically as a justification to exclude or
subordinate Latinos. For example, Richard Delgado describes the stereotype
of a "dirty Mexican" as
one of the most common of the Latino stereotypes. Even relatively
modem movies and stories reinforce it. Historians say they find it
in practically every era. Mexicans particularly are invested with
this awful image, which includes at least the following ingredients:
filthy, unshaven, never bathes, lacking in personal hygiene, and
likely to give you a communicable disease.74
Thus, the Arizona laws are constructing a boundary of separation
between the dominant group and Latinos in order to prevent pollution in
constructing the geographical space of Arizona. These boundaries operate to
keep Latinos at a distance from the dominant group.
In this regard, the legal regime in Arizona finds a parallel in England. In
1994, British lawmakers enacted legislation, which did not expressly
72.
CITIZEN,

Mark B. Evans, Text of Gov. Brewer's Speech After Signing SB 1070, TUCSON

Apr. 23, 2010, http://tucsoncitizen.com/mark-evans/archives/236; see also Nicholas

Riccardi, Both Sides in Arizona's Immigration Debate Use Crime Argument, L.A. TIMES, May

3, 2010, http://articles.latimes.com/2010/may/03/nation/la-na-arizona-crime-20100503 ("State
Rep[resentative] John Kavanagh, a co-sponsor of [S.B. 1070], said of illegal immigrants, 'They
bring a lot of crime with them."').
73.

Mark B. Evans, American Employers Deserve as Much Blame as Illegal Immigrants,

TUCSON CITIZEN,

July 10, 2010, http://tucsoncitizen.com/mark-evans/archives/299.

74. Richard Delgado, Rodrigo's Corrido: Race, Postcolonial Theory, and U.S. Civil
Rights, 60 VAND. L. REV. 1691, 1728 (2007); see also Jane E. Larson, FreeMarkets Deep in the

Heart of Texas, 84 GEO. L.J. 179, 225 (1995) ("[A] persistent expression of anti-Mexican
prejudice in Texas has been the belief that the skin and bodies of Mexicans are dirty, and by
extension so too are their habits and morals."); Ian Haney L6pez, Race and Colorblindness
After Hernandez and Brown, 25 CHICANO-LATINO L. REv. 61, 63 (2005) ("Applying established
prejudices regarding miscegenation and dark skin to Mexicans, Anglos denigrated that group as
dark, filthy, lazy, cowardly, and criminal-with each of these calumnies informing the most
common anti-Mexican epithet, 'dirty greaser."').
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mention gypsies, but that was designed to remove gypsies and the danger
they allegedly posed to English values from the English countryside.7 5 As
critical geographer David Sibley explains, this law creates "a space of
white, middle-class Englishness" and "signals the exclusion of all
raciali[z]ed minorities."76
Critical geographers also observe that people and things that are
"socially valued enjoy[] a presence in the landscape, while . . . those who

are devalued are kept out of sight."7 7 Racial segregation, deportation,
imprisonment and ethnic cleansing are all techniques for separating or
removing devalued people from geographical landscapes. 78 The new
immigration law-S.B. 1070-reveals that Latinos are not socially valued
in that it operates to remove Latinos from the Arizona landscape-e.g.,
through incarceration or deportation or simply by scaring people away from
Arizona because they are afraid of being racially profiled or having the
criminal process invoked against them. Indeed, since 2007, more than
26,000 immigrants have been deported through the efforts of the Maricopa
County Sheriffs Office." In this regard, a leading Latino political figure,
United States Congressman Luis Gutierrez, described the fear of arrest and
deportation in Arizona as follows:
It is open season on the Latino community in Arizona. In Phoenix,
Tucson, and across the state, people in Latino neighborhoods are
afraid to leave their houses, afraid to be apart from their children
for even a minute, and afraid to walk the streets because they feel
their arrest on suspicion of being an undocumented immigrant
could happen at any moment.80
75. David Sibley, The Racialization of Space in British Cities, 10 SOUNDINGS 119, 126
(1998), availableat http://www.amielandmelburn.org.uk/collections/soundings/10 11 9.pdf.
76.

Id. at 126-27.

77.

Price, supra note 21, at 153.

78. Id.; see also Richard T. Ford, Urban Space and the Color Line: The Consequences of
Demarcationand Disorientationin the Postmodern Metropolis, 9 HARV. BLACKLETTER J. 117,

117 (1992) (noting that, with respect to race, "spatial organization has always been a mode of
social control and differentiation"); Linda Peake & Audrey Kobayashi, Policies and Practices
for an Antiracist Geography at the Millennium, 54 PROF. GEOGRAPHER 50, 57 (2002) ("Whether
racialization involves large-scale relegation to segregated areas, the exclusion of people from
areas . . . it always has a geography, which results in the placement of racialized people in

specific sociospatial circumstances.").
79. Suzanne Gamboa, Arizona County Deported 26,146, BOsToN.COM (July 29, 2010),
http://articles.boston.com/2010-07-29/news/29284460_1_immigration-laws-illegal-immigrantsarizona-county.
80. Luis Gutierrez, Obama Must Act to Ease Arizona's Deportation Panic, HUFFINGTON
PosT (Apr. 17, 2010, 4:10 PM) http://www.huffingtonpost.com/rep-luis-gutierrez/obama-mustact-to-ease-ar b 541710.html (emphasis omitted). The United States is currently deporting
undocumented immigrants at the rate of approximately 400,000 per year. See Hing, supra note
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In summary, the Arizona immigration statute implicates an epistemology
of whiteness and creates a white geography or space in Arizona. This
conclusion is consistent with the critical geographical insight that the world
is "wholly racialized"" and with the fact that racial subjugation in America
has a "spatial nature" where historically "[t]he power of the state has been
deployed to 'protect' white space .... "8 2
B.

The Outlawing ofEthnic Studies in Arizona and the Segregation of
Knowledge as a Corollaryto the Establishment of a White
Geography or Space in Arizona

Critical geographer David Sibley has pointed out that exclusion of
minorities from geographical space finds a corollary in the exclusion of
certain knowledge produced by the Other. In other words, "the defen[s]e of
social space has its counterpart in the defen[s]e of regions of knowledge.""
The forces that operate to separate or exclude minorities from the dominant
group in spatial environments also operate to "determine the boundaries of
'knowledge' and exclude dangerous or threatening ideas and authors."8 4
4, at 293-94 ("The Obama administration is deporting record numbers of undocumented
immigrants, and ICE expected to remove about 400,000 individuals in the 2010 fiscal year.");
Yolanda Vdsquez, Perpetuatingthe Marginalization of Latinos: A Collateral Consequence of
the IncorporationofImmigration Law into the CriminalJustice System, 54 How. L.J. 639, 641-

42 (2011) ("[I]n 2009, 393,000 noncitizens were removed from the United States . . . .").
Significantly, more than 94% of those deported nationwide are Latinos. Id. at 643 ("Latinos
presently represent over 94% of the total number of noncitizens removed."). For an argument
that this deportation program is questionable because it may reintroduce "de facto the old and
now infamous requirement . . . that only white persons could become citizens of the United
States," see George A. Martinez, Immigration: Deportation and the Pseudo-Science of
Unassimilable Peoples, 61 SMU L. REV. 7, 13 (2008). See also Vdsquez, supra, at 645

(observing that the United States has "consistently worked to prevent Latinos . . . from
migrating or remaining in this country. . . . In this way, immigration law has absorbed and
reflected the country's desire to maintain and uphold a 'white' national identity, even at the cost
of marginalizing Latinos as well as other immigrants of color").
81. Delaney, supra note 65, at 7.
82. Elise C. Boddie, Racial Territoriality, 58 UCLA L. REV. 401, 425 (2010). Professor
Boddie further observes that "this country's racial hierarchy has depended to a significant
degree on the maintenance of racially distinct spatial territories across neighborhoods and a vast
swath of other private and public institutional spaces. The spatial separation of whites, the
exclusion of people of color from white-identified spaces, and the vigilant enforcement of racial
boundaries have been integral to this effort." Id.
83. SIBLEY, supra note 66, at xvi.
84. Id.; see also Keith J. Hayward & Jock Young, Cultural Criminology: Some Notes on
the Script, 8 THEORETICAL CRIMINOLOGY 259, 269 (2004) (observing that "David Sibley, in his

remarkable Geographies of Exclusion (1995), talks not only of spatial and social exclusion-the
exclusion of the dangerous classes-but the exclusion of dangerousknowledge").
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Arizona has recently outlawed ethnic studies." According to the state's
superintendent of public instruction, the law-H.B. 2281-is particularly
directed at curricula that offer instruction in Mexican-American history and
culture." This law has been enacted in conjunction with S.B. 1070-the
immigration statute." Thus, we can see that this is explained by critical
theory, which predicts that exclusion or separation of Latinos in
geographical space will find a counterpart in the exclusion of knowledge.
Apparently, knowledge of Latinos is now considered threatening to the
dominant group in Arizona, and these ideas must now be excluded and not
regarded as knowledge. In particular, the dominant group seems to have
banned ethnic studies because they fear growing Latino political and
cultural power and that Latinos might resent whites for oppression or
unfairness, which could be revealed in a course on ethnic studies."
Interestingly, the creation of a white geographical space in Arizona
through S.B. 1070 finds an analogous creation of whiteness in the
educational curriculum through H.B. 2281. As one scholar has observed,
the effect of outlawing ethnic studies in Arizona is to "further entrench[]
whiteness in[] the K-12 school curriculum" because instructors will be
unable to teach that there is an "unequal playing field" in America where
whites enjoy certain privileges as a result of being white."
Is this effort to suppress the ideas contained in ethnic studies likely to
succeed in Arizona? The history of critical theory in America suggests that
85. H.B. 2281, 49th Leg., 2d Reg. Sess. (Ariz. 2010).
86. Bhargav Katikaneni, UN Rights Experts Say Arizona Immigration Law May Violate
InternationalStandards, JURIST (May 11, 2010, 11:45 AM), http://jurist.org/paperchase/2010/
05/un-rights-experts-say-arizona-immigration-law-may-violate-international-standards.php.
87. Nelson Maldonado-Torres, The Latina/o Academy ofArts andSciences: Decolonizing
Knowledge and Society in the Context of Neo-Apartheid, 14 HARV. LATINO L. REv. 283, 289

(2011) ("H.B. 2281 was passed shortly after S.B. 1070.").
88.

See PAUL ORLOWSKI, The Purpose of Schooling: Ideology in the Formal and Enacted

Curriculum, in TEACHING ABOUT HEGEMONY: RACE, CLASS AND DEMOCRACY IN THE 21ST
CENTURY 55 (2011) (stating that the alleged purpose of the ethnic studies ban "is to inhibit
teachers from creating resentment among Latino students toward the white majority for past and
present injustice"); Madison Gray, Why Did Arizona Pass an Ethnic Studies Bill?, TIME (May
14, 2010), http://newsfeed.time.com/2010/05/14/why-did-arizona-pass-an-ethnic-studies-bill/
(quoting Professor Julio Cammorota of the University of Arizona: "There are people in our state
government who are afraid of the demographic shifts going on. . . . It's an agenda to prevent
Latino people from being empowered and being a part of the history and culture of Arizona").
89. ORLOWSKI, supra note 88, at 82. As Peggy McIntosh has explained, white privilege

constitutes "an invisible package of unearned assets which I can count on cashing in each day,
but about which I was 'meant' to remain oblivious. White privilege is like an invisible
weightless knapsack of special provisions, assurances, tools, maps, guides, codebooks,
passports, visas, clothes, compass, emergency gear, and blank checks." Peggy McIntosh, White
Privilege and Male Privilege: A PersonalAccount of Coming to See Correspondences through
.
Work in Women's Studies, in CRITICAL WHITE STUDIES, supra note 25, at 291.
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it will not succeed. Richard Delgado recently described how establishment
forces attempted to suppress the development of critical theory in the 1960s
and 1970s when certain professors were purged from their universities.90
Despite this, Delgado argues that critical theory continued to develop and
flourish-especially critical-race theory and critical-legal studies.' Delgado
draws a lesson from this history of critical theory: "Ideas are not easy to
kill" and "education is an inherently destabilizing force that cannot readily
be contained." 92 Given this experience, it seems unlikely that the Arizona
law will be successful in destroying the ideas contained in the ethnic studies
curriculum in Arizona.
In this regard, it is worth remembering that the old American-slave codes
also tried to deprive African-Americans of knowledge about African
culture-an outlawing of the ethnic studies of that era.93 Judge A. Leon
Higginbotham states that one of the central precepts of the law of American
slavery was: "Deny blacks any education, deny them knowledge of their
culture, and make it a crime to teach those who are slaves how to read or to
write."9 4 Clearly, these slave laws did not prevent the eventual rise of
African-American studies in America. In the same way, it seems unlikely
that these Arizona laws will succeed in eliminating ethnic studies in
Arizona.

90.

Richard Delgado, Liberal McCarthyism and the Origins of CriticalRace Theory, 94

IOWA L. REv. 1505, 1533 (2009) (observing that "a wave of firings of left-wing professors
swept academia").
91. Id. at 1543-45.
92. Id. at 1544.
93. A. LEON HIGGINBOTHAM, JR., SHADES OF FREEDOM: RACIAL POLITICS AND
PRESUMPTIONS OF THE AMERICAN LEGAL PROCESS 196 (1996). For a review of Shades of
Freedom, see Ronald K. Noble, Between Complicity and Contempt: RacialPresumptions of the
American Legal Process, 72 N.Y.U. L. REV. 664 (1997).
94. HIGGINBOTHAM, supra note 93; see also A. Leon Higginbotham, Jr. & Greer C.
Bosworth, "Ratherthan the Free": Free Blacks in Colonial andAntebellum Virginia,26 HARV.

C.R.-C.L. L. REV. 17, 21 n.18 (1991) (listing the ten precepts of the jurisprudence of slavery).
According to Roy Brooks and Kirsten Widner, Judge A. Leon Higginbotham, Jr. was "the
nation's first scholarly African American judge." Roy L. Brooks & Kirsten Widner, In Defense
of the Black/White Binary: Reclaiming a Tradition of Civil Rights Scholarship, 12 BERKELEY J.
AFR.-AM. L. & POL'Y 107, 111 (2010); see also Anita F. Hill, The Scholarly Legacy ofA. Leon
Higginbotham,Jr.: Voice, Storytelling, and Narrative, 53 RUTGERS L. REv. 641, 641-42 (2001)

(describing Judge Higginbotham as "an outstanding jurist" and "a prolific scholar").
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Arizona, Interest Convergence Theory, Legal Decision-making,and
the Concern with InternationalRelations

C.

The legal decision-making regarding the Arizona immigration law is
explainable by interest convergence theory-a central95 tool of critical
theory-especially given the federal government's concern with the impact
of the law on international relations. Critical scholar Derrick Bell argues
that with respect to racial minorities, when the white majority acts, it acts
out of self-interest. 96 As a result, racial minorities can only improve their
condition if it is in the interest of the dominant group.97 I have also
explained this behavior as doing what would be expected in a state of
nature-one acts out of self-interest or self-preservation."' One acts from an
amoral perspective.99 Thus, Bell contends that when the U.S. Supreme
Court decided Brown v. Board of Education,'o which overturned racial
95.

See Justin Driver, Rethinking the Interest-Convergence Thesis, 105 Nw. U. L. REV.

149, 152 (2011) (describing "the central position that the interest-convergence theory occupies
in constitutional law scholarship in general and race relations law in particular"). For recent
scholarship on the interest convergence analytical framework, see Sheryll D. Cashin, Shall We
Overcome? Transcending Race, Class, and Ideology Through Interest Convergence, 79 ST.

JOHN'S L. REV. 253 (2005); Richard Delgado, Rodrigo's Roundelay: Hernandez v. Texas and
the Interest-Convergence Dilemma, 41 HARV. C.R.-C.L. L. REV. 23 (2006); Cynthia Lee,
Cultural Convergence: Interest Convergence Theory Meets the Cultural Defense, 49 ARIZ. L.
REV. 911 (2007); Catherine Smith, UnconsciousBias and "Outsider" Interest Convergence, 40
CONN. L. REV. 1077 (2008).
96. Derrick A. Bell, Jr., Brown v. Board of Education and the Interest Convergence
Dilemma, 93 HARV. L. REV. 518, 525 (1980).
97. See DERRICK A. BELL, RACE, RACISM, AND AMERICAN LAW 47 (5th ed. 2004) ("[T]he
degree of progress blacks have made away from slavery and toward equality has depended on

whether allowing blacks more or less opportunity best served interests and aims of white
society."); CRITICAL RACE THEORY: THE CUTTING EDGE, at xvii (Richard Delgado & Jean
Stefancic eds., 2d ed. 2000) ("A third premise underlying much of Critical Race Theory is
interest convergence. . .. [T]his concept holds that white elites will tolerate or encourage racial
advances for blacks only when such advances also promote white self-interest.").
98. George A. Martinez, Race, American Law andthe State ofNature, 112 W. VA. L. REV.
799, 805, 820 (2010); see also NOEL MALCOLM, ASPECTS OF HOBBES 35 (2002) ("In Hobbes's
argument, self-preservation is a sheer need which takes precedence over other needs .

. .

. in

Hobbes theory, self-preservation could in extremis justify doing anything . . . ."); RICHARD
TUCK, HOBBES: A VERY SHORT INTRODUCTION 73 (1989) ("In the Elements of Law, [Thomas
Hobbes] said that the right [of nature] was for a man to 'preserve his own life and limbs, with
all the power he hath' . . . and in Leviathan he said ... that the right 'is the Liberty each man
hath to use his own power, as he will himself[], for the preservation of his own [n]ature' . . . .").
99. Martinez, supra note 98; see also Edwin Curley, Kissinger, Spinoza, and Genghis
Khan, in THE CAMBRIDGE COMPANION TO SPINOZA 316 (Don Garrett ed., 1996) (observing that
the "state of nature is completely amoral").
100. 347 U.S. 483 (1954). For analysis of the significance of Brown, see MICHAEL J.
KLARMAN, FROM JIM CROW TO CIVIL RIGHTS: THE SUPREME COURT AND THE STRUGGLE FOR
RACIAL EQUALITY (2004); CHARLES J. OGLETREE, JR., ALL DELIBERATE SPEED: REFLECTIONS
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segregation in public schools, it acted not from the point of view of morality
as some have thought"o' but out of a concern to advance the interestsespecially the foreign policy interests-of the dominant group.1 0 2 In
particular, Bell argues that the United States was concerned that racism in
the United States was tarnishing its image abroad in that the Soviet Union
was portraying the United States as a racist country as the Soviet Union
sought to compete with the United States during the Cold War for influence
in other countries, especially in the Third World, and that this concern
generated the decision to desegregate in Brown."o3 Thus, the white majority
has been concerned about its image among other nations in the area of race.
Critical theory, therefore, suggests that we should examine the record to
see if after the signing by the Arizona governor of the new immigration law,
the United States was concerned about its image in the world and foreign
relations as word filtered out that Arizona had enacted an arguably racist
law against Latino immigrants. This is exactly what we find. For instance,
the Voice of America,'0 4 which distributes the official United States
government positions throughout the world, put out a story almost
immediately to explain that the Obama administration was opposed to the
Arizona immigration law. The article states: "President Barack Obama has
called the Arizona law 'misguided' and says that Congress needs to pass
ON THE FIRST HALF CENTURY OF BROWN V. BOARD OF EDUCATION (2004); MARK V. TUSHNET,
BROWN V. BOARD OF EDUCATION: THE BATTLE FOR INTEGRATION (1995).
101. See ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE
LAW 77 (1990) ("The end of state-mandated segregation was the greatest moral triumph

constitutional law had ever produced."); Book Note, The Priest Who Kept His Faith but Lost
His Job, 103 HARV. L. REV. 2074, 2075 (1990) (reviewing BORK, supra) (noting that Brown
was "a decision which was at once hailed as constitutional law's greatest moral triumph").
102. Bell, supra note 96, at 524; see also BELL, supra note 97, at 22 ("But even a rather
cursory look at American political history suggests that in the past, the most significant political
advances for blacks resulted from policies that were intended to, and had the effect of, serving
the interests and convenience of whites rather than remedying racial injustices against blacks.");
id. at 48 ("Values and morals . . . appear to be powerless to motivate any large segment of
whites to action in unison against their perceived interests.").
103. Bell, supra note 96, at 524-25; see also Kathleen A. Bergin, Mixed Motives:
Regarding Race and Racial Fortuity, 23 CONST. COMMENT. 271, 274 (2006) ("Brown reflects a
primary example of 'interest-convergence' that advanced the nation's foreign policy objectives .
. . ."); Eric K. Yamamoto & Ashley Kaiao Obrey, Reframing Redress: A "Social Healing
Through Justice" Approach to United States-Native Hawaiian and Japan-Ainu Reconciliation
Initiatives, 16 ASIAN AM. L.J. 5, 41 (2009) ("[H]istorically, harsh international criticism of
America's racist Jim Crow democracy during the Cold War compelled United States political
leaders to shift positions and argue for ending the separate-but-equal doctrine in Brown v. Board
of Education.").
104. Walter R. Roberts, Voice ofAmerica: A History, MEDITERRANEAN Q., Winter 2004, at
127, 129 (the voice of America "is an important element of American public diplomacy" that
"exists for one purpose only: to further U.S. interests abroad").
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comprehensive immigration reform. The president said the law threatens to
undermine 'basic notions of fairness."""o In addition, the article says: "U.S.
Attorney General Eric Holder said Tuesday that the federal government
may challenge Arizona's new law in court."' Shortly thereafter, Secretary
of State, Hillary Clinton, while on an official visit to Ecuador, announced
that President Obama had ordered the United States Justice Department to
challenge the validity of the Arizona immigration statute.10 7
Subsequently, the United States challenged the constitutionality of the
new Arizona immigration statute. 08 The concern of the federal government
regarding the impact of the law on foreign relations-as predicted by
interest convergence theory-is evidenced in the government's brief and
pleadings and in the decisions in the federal courts. In its complaint, the
United States asserted that the Arizona immigration law was preempted by
federal law in part because "it will interfere with vital foreign policy and
national security interests by disrupting the United States' relationship with
Mexico and other countries."' 09 The complaint also points out that "S.B.
1070 has subjected the United States to direct criticism by other countries
and international organizations . . . ."10 In its brief arguing that the law was

unconstitutional, the United States argued that the law should be struck
down in part because it had a negative impact on the international relations
of the United States."' In particular, the United States asserted in its brief
that the Arizona immigration law was preempted by federal law because "it
impermissibly conflicts with U.S. foreign policy."" 2 The United States
further stated in its brief that:
[T]he State Department has concluded that S.B. 1070's
interference with the federal government's exclusive control over
the foreign policy implications of an area of law unquestionably
imbued with foreign policy significance "runs counter to
American foreign policy interests" and, if uninterrupted, "would
105. Cindy Saine, Top US Officials Express Concern about New Arizona Immigration Law,
VOICE OF AM. (Apr. 28, 2010), http://www.voanews.com/english/news/usa/Top-US-OfficialsExpress-Concem-About-New-Arizona-Immigration-Law-92306989.html.
106. Id.
107. Brian Montopoli, Hillary Clinton Says White House Will Sue over Arizona
Immigration Law, CBS NEWS (June 17, 2010, 4:59 PM), http://www.cbsnews.com/8301503544 162-20008066-503544.html.
108. Complaint, supra note 11, at 1.
109. Id. at 3.
110. Id. at 16.
111. Plaintiffs Motion for a Preliminary Injunction and Memorandum of Law in Support
Thereof at 22, United States v. Arizona, 703 F. Supp. 2d 980 (D. Ariz. 2010) (No. CV-10-1413PHX-SRB).
112. Id. at 22.
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further undermine American foreign policy." S.B. 1070 represents
an impediment to U.S. foreign policy and U.S. diplomatic
interests-both with Mexico and other countries.

. .

. Indeed, the

impact of S.B. 1070 on U.S. foreign policy has been immediate
and negative.

. .

. In enacting

. . .

a comprehensive, novel, and

aggressive set of immigration provisions, Arizona has predictably
provoked the ire of those foreign nations whose citizens are being
targeted for detention and criminalization-and has thereby
damaged the United States' broader set of diplomatic relations
with those same nations.113
In this connection, the government of Mexico submitted an amicus brief in
the S.B. 1070 litigation. In its brief, Mexico stated that "[t]he enactment of
SB 1070 has been closely followed at the highest levels of the Mexican
government and throughout Mexican society."ll 4 The brief further states
that: "SB 1070 creates an imminent threat of state-sanctioned bias or
discrimination, resulting not only in individual injury, but also in broader
social and economic harms to its citizens; thereby undermining U.S.Mexico relations.""' Mexico further asserted that S.B. 1070 "is already
straining U.S.-Mexico relations" and "threatens to poison the well from
which our two nations have found and should continue to find inspiration
for a joint future of prosperity, security, tolerance and justice."ll 6 Later,
when the district court struck down S.B. 1070 as likely unconstitutional, it
pointed to the fact that the law disrupted the foreign relations of the United
States."' In particular, in finding that the United States was likely to
succeed on its claim that the portion of the Arizona immigration law that
required the determination of immigration status was unconstitutional and
preempted by federal law, the district court relied on the Supreme Court's
decision in Hines v. Davidowitz,"' which emphasized that such "intrusive
police practices . . . might affect international relations" and that there was

an "important federal responsibility to maintain international relationships,
for the protection of American citizens abroad as well as to ensure uniform

national foreign policy."1 1 9
113. Id. at 24-25 (internal citations omitted).
114. Brief of the United Mexican States as Amicus Curiae in Support of Plaintiffs Pursuant
to Court Order at 1, Friendly House v. Whiting, No. CV-10-1061-PHX-SRB (D. Ariz. July 8,
2010), ECF No. 299.
115. Id.
116. Id. at 2 (internal citation omitted).
117. United States v. Arizona, 703 F. Supp. 2d 980, 996-97 (D. Ariz. 2010), aff'd, United
States v. Arizona, 641 F.3d 339 (9th Cir. 2011), cert. granted, 132 S. Ct. 845 (2011).
118. 312 U.S. 52 (1941).
119. United States v. Arizona, 703 F. Supp. 2d at 996-97.
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On appeal in the United States Court of Appeals for the Ninth Circuit,
the appellate court affirmed the ruling of the district court emphasizing that
S.B. 1070 was preempted by federal law in part because "the record
unmistakably demonstrates that S.B. 1070 has had a deleterious effect on
The court of appeals further
the United States' foreign relations .
stated:
Arizona's law has created actual foreign policy problems of a
magnitude far greater than incidental. Thus far, the following
foreign leaders and bodies have publicly criticized Arizona's law:
The Presidents of Mexico, Bolivia, Ecuador, El Salvador, and
Guatemala; the governments of Brazil, Colombia, Honduras, and
Nicaragua; the national assemblies in Ecuador and Nicaragua and
the Central American Parliament; six human rights experts at the
United Nations; the Secretary General and many permanent
representatives of the Organization of American States; the InterAmerican Commission on Human Rights; and the Union of South
American Nations. In addition to criticizing S.B. 1070, Mexico
has taken affirmative steps to protest it.121
In dissent, Judge Bea argued that S.B. 1070 was not preempted by
federal law because it did not conflict with any "established" foreign
relations policy.12 2 He further stated that: "[A] foreign nation may not cause
a state law to be preempted simply by complaining about the law's effects
We do not grant other nations' foreign
on foreign relations generally.
1 23
veto."'
ministries a 'heckler's
Thus, the decisions of the federal courts to find the law in Arizona as
likely unconstitutional are consistent with the view advanced by Derrick
120. United States v. Arizona, 641 F.3d 339, 352 (9th Cir.), cert. granted, 132 S. Ct. 845
(2011).
121. Id. at 353 (internal citations omitted). The court of appeals allowed eleven Latin
American countries to submit amicus briefs in the S.B. 1070 litigation. See Scott Wong, Arizona
Gov. Jan Brewer Slams 'Foreign Interference' in Immigration Lawsuit, POLITICO (Oct. 6,

2010), http://www.politico.com/news/stories/1010/43199.html (noting that Arizona Governor
Jan Brewer opposed the participation of the foreign countries in the immigration lawsuit, stating
"I find it incredibly offensive that these foreign governments are using our court system to
meddle in a domestic legal dispute and to oppose the rule of law . . . ."); see also Ashby Jones,
AZ Gov. Objects to Other Nations Filing Briefs in Immigration Case, WALL ST. J. L. BLOG (Oct.
7, 2010, 9:57 AM), http://blogs.wsj.com/law/2010/10/07/az-gov-objects-to-other-nations-filingbriefs-in-immigration-case-gov-obj ects/.
122. United States v. Arizona, 641 F.3d at 381 (Bea, J., dissenting).
123. Id at 383. Professor Kris Kobach, one of the authors of S.B. 1070, criticized the Ninth
Circuit's preemption theory saying that the decision means that "any time a foreign leader
chooses to criticize a state's law, the state's law is therefore preempted." Kobach, supra note 11,
at 824. Kobach further observed that "[t]he majority opinion effectively gave foreign
governments the power to preempt state laws." Id.
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Bell. that the dominant group was advancing its interest in preserving its
image abroad and in maintaining foreign policy relations on good terms
rather than out of a concern for the morality of the Arizona law. Indeed,
Arizona Attorney General Tom Home observed "that the 9th Circuit relied
heavily on the opposition of foreign governments in upholding the
injunction" of the district court.'24 These decisions, and interestconvergence theory, suggest that litigators in the Supreme Court and
elsewhere who oppose Arizona's laws or similar anti-immigrant laws
should emphasize the laws' negative impact on the foreign relations of the
United States. According to interest-convergence theory, this strategy may
provide their best chances for success and for defeat of these laws.
D.

Arizona's Effort to Escape the Reach of InternationalLaw

As we have seen in the previous section, the existence of international
norms, pressures and relations played an important role in the litigation
regarding the legality of S.B. 1070. This fact raises a question: Can Arizona
escape the reach of international law and norms?
In this regard, a number of Arizona politicians are supporting new
legislation, H.B. 2582, which would prohibit Arizona courts from applying
international law as either governing or persuasive precedent when ruling in
particular cases.12 5 If this effort succeeds, Arizona would join three other
states-Oklahoma, Tennessee and Louisiana-that have already prohibited
the use of foreign or international law in their courts.126 The Arizona
proposal has come about following a-statement by certain United Nations
experts on international-human-rights law that the S.B. 1070 immigration
law and H.B. 2281, which makes ethnic studies programs illegal in Arizona,
amount to a "disturbing pattern of legislative activity hostile to ethnic
minorities and immigrants. ,,127 These experts also suggested that this
legislative scheme may violate international-human-rights law.128 In light of
124. Andrew Malcolm, Next Move in the Arizona Illegal Immigration Law Fight: An
(Apr.
11,
2011),
Court
Petition?,
L.A.
TIMES
Immediate
Supreme
http://latimesblogs.latimes.com/washington/2011/04/arizona-immigration-law-federalcourt.html.
125. H.B. 2582, 50th Leg., 1st Reg. Sess. (Ariz. 2011).
126. Donna Leinwand, States Enter Debate on Sharia Law, USA TODAY, Dec. 9, 2010, at
A3, availableat http://www.usatoday.com/news/nation/2010-12-09-shariabanO9_STN.htm.
127. Independent UN Rights Experts Speak Out Against Arizona Immigration Law, UN
66 3
;
NEWS SERVICE (May 11, 2010), http://www.un.org/apps/news/story.asp?NewslD=34
Stephanie Nebehay, U.N. Experts Join Criticism of Arizona Immigration Law, REUTER (May
11, 2010, 12:38 PM), http://www.reuters.com/article/2010/05/1 1/us-immigration-un-idUSTRE6
4A42Z2010051 1.
128. Nebehay, supra note 127.
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this sequence of events, the proposed legislation regarding international law
seems to be an attempt to place Arizona beyond the reach of international
law and thereby remove legal protection in the form of international human
rights from Latinos and other minorities in Arizona.
Historically, there have been efforts to prevent the use of international
human rights norms from being used to challenge racial discrimination in
the United States.12 9 After the United States ratified the United Nations
Charter in 1946,130 in the late 1940s and early 1950s, some American judges
relied on the U.N. Charter to overturn laws-the Alien Land Laws'"' - that
authorized racial discrimination. 13 2 As a result, some in Congress feared that
the international norms contained in the U.N. Charter or other treaties might
be used to strike down the Jim Crow segregationist laws of the day.133
Accordingly, in the 1950s, some Congressmen, led by Senator John
Bricker, sought to enact an amendment to the Constitution that would
render an international treaty unenforceable unless Congress had enacted

129. See Aya Gruber, An UnintendedCasualty of the War on Terror, 27 GA. ST. U. L. REV.
299, 315-16 (2011).
130. Henry J. Richardson, 111, Two Treaties, and Global Influences of the American Civil
Rights Movement, Through the Black InternationalTradition, 18 VA. J. Soc. POL'Y & L. 59, 74
(2010) ("[T]he .United Nations Charter ... was ratified by the United States as a major treaty

and came into force in 1946 . . .").
131. The Alien Land Laws were designed to prevent Japanese immigrants from owning
land. See Keith Aoki, No Right to Own?: The Early Twentieth-Century "Alien Land Laws" As a
Prelude to Internment, 40 B.C. L. REV. 37, 37-40 (1998).

132. Gruber, supra note 129, at 315, citing Sei Fujii v. State, 217 P.2d 481, 488 (Cal. Dist.
Ct. App. 1950) ("The Alien Land Law must . . ..yield to the treaty as the superior authority.")
and Oyama v. California, 332 U.S. 633, 673 (1948) (Murphy, J., concurring) ("[I]nconsistency
with the [U.N.] Charter . . . is but one more reason why the statute must be condemned."). For
recent analysis of- Oyama v. California, see Rose Cuison Villazor, Rediscovering Oyama v.
California: At the Intersection of Property, Race, and Citizenship, 87 WASH. U. L. REV. 979

(2010).
133. Gruber, supra note 129, at 315; see also Louis Henkin, U.S. Ratification of Human
Rights Conventions: The Ghost of Senator Bricker, 89 AM. J. INT'L L. 341, 348 (1995)

(describing "a move [in the early 1950s] by anti-civil-rights and 'states' rights' forces to seek to
prevent-in particular-bringing an end -to racial discrimination and segregation by
international treaty"); Vicki C. Jackson, Democracy and Judicial Review, Will and Reason,
Amendment and Interpretation:A Review of Barry Friedman'sThe Will of the People, 13 U.
PA. J. CONST. L. 413, 418 (2010) (observing that the 1950s movement "to limit the domestic

legal effects of treaties" was intended "to prevent reliance on the UN Charter, the Universal
Declaration of Human Rights, or other human rights instruments to invalidate state segregation
laws"); Richardson, supra note 130, at 76-77 (describing how "defenders of southern American
apartheid" did not want to permit the use of international human rights norms to do "an 'end
run' around their 'segregation forever'--decades of opposition, nullification, and interposition
of all potential civil rights legislation").
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ratifying legislation to make it enforceable. 3 4 This effort to amend the
Constitution was unsuccessful.'"
In any event, critical theory can explain this activity in Arizona through
state of nature theory-a theory I have recently advanced in another
article.13 6 This theory posits that the dominant group tends to relate to racial
minorities as if it were in a state of nature-i.e., there is a tendency to act as
if there were no legal or moral constraints on their actions or to move to a
situation where there are fewer constraints in contexts in which it deals with
racial minorities.' 37 This is a dangerous situation because where the
dominant group is wielding unchecked power there is too much temptation
to do bad things such as abusing human rights.'38 As the Arizona example
shows, the dominant group seems to be attempting to remove the constraint
of international law, so that it may place restrictions on racial minorities
such as racial profiling and outlawing ethnic studies. This attempt to lift
constraints off of the majority is predicted by state-of-nature theory.
In placing this attack on international law in context, it is also useful to
consider the work of theorist Philip Bobbitt who has advanced a
celebrated' theory that holds that our country is in the process of shifting
from a nation state into a market state. 40 The legitimacy or the basis of the
134. Gruber, supra note 129, at 315; see also Henkin, supra note 133 ("Between 1950 and
1955 Senator Bricker of Ohio led a movement to amend the Constitution in ways designed to
make it impossible for the United States to adhere to human rights treaties . .

.

. In its principal

version, the Bricker Amendment included the following provision: 'A treaty shall become
effective in the United States only through legislation which would be valid in the absence of
treaty."').
135. Gruber, supra note 129, at 315.
136. Martinez, supra note 98, at 806-33.
137. Id; see also Alan Ryan, Hobbes's Political Philosophy, in THE CAMBRIDGE
COMPANION TO HOBBES 217-18 (Tom Sorrell ed., 1996) (the state of nature "is simply the
condition where we are forced into contact with each other in the absence of a superior authority
that can lay down and enforce rules to govern our behavior toward each other"); Id. (in the state
of nature "we are governed by no rules" and "recognize no authority").
138. Martinez, supra note 98, at 833-37; cf THOMAS HOBBES, LEVIATHAN 83-84 (A.R.
Waller ed., 1904) (Hobbes states that when there is no "common Power to keep them all in
awe" people live in a "condition which is called War[]; and such a war[], is of every man,
against every man," and in this state of nature where "every man is Enemy to every man" there
is "continual[] fear[], and the danger of violent death; And the life of man, solitary, poor[],
nasty, brutish, and short.").
139. Dennis Patterson, The New Leviathan, 101 MICH. L. REV. 1715 (2003) ("It is hard to
imagine a book by a law professor that has had more immediate impact on world leaders than
Philip Bobbitt's The Shield of Achilles."); id. at 1732 (noting that "we are already assured by
none other than Sir Michael Howard that [Bobbitt's The Shield of Achilles] will become '[o]ne
of the most important works on international relations [in] the last fifty years"').
140. PHILIP BOBBITr, THE SHIELD OF ACHILLES: WAR, PEACE, AND THE COURSE OF HISTORY
(2002). For analysis of Bobbitt's theory, see Ari Afilalo & Dennis Patterson, Statecraft, Trade
and the Order of States, 6 CHI. J. INT'L L. 725 (2006); Robert J. Delahunty & Antonio F. Perez,
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nation state is founded on the idea that it will provide for the material
welfare of its citizens.141 Bobbitt contends that the nation state will not be
able to provide for the material well-being of its people because of certain
events that are now taking place worldwide, and it will lose its legitimacy. 14 2
According to Bobbitt, one of the reasons the nation state will fail is because
it will be unable to escape the reach of international law, including human
rights norms.14 As the nation state falls to the side, the market state will
arise to take its place. 1" The authority of the market state is based on
maximizing individual opportunities for its citizens.4
Given Bobbitt's theory, we can see that Arizona's attack on international
law and human rights norms is doomed to failure. The United States cannot
resist the governance of international law. The attack on international law is
therefore one of the last efforts of the failing nation state.
Moral Communities or a Market State: The Supreme Court's Vision of the Police Power in the
Age of Globalization, 42 HOus. L. REv. 637 (2005); Ron Sievert, A New Perspective on the
International Criminal Court: Why the Right Should Embrace the ICC and How America Can

Use It, 68 U. Pirr. L. REv. 77 (2006); Lindsay J. Thompson, The Future of Enterprise
Regulation: Corporate Social Accountability and Human Freedom, 3 J. Bus. & TECH. L. 357

(2008).
141. BOBBIrT, supra note 140, at 215; See also id. at 230 ("In the era of the nation-state, the
State took responsibility for the well-being of groups."); Thompson, supra note 140, at 363
("Phil Bobbitt describes the modem nation state as a three-dimensional social contract" where,
"[iun exchange for allegiance to the State and fulfilling the duties of citizenship, citizens are
assured of national borders protected from external threats, domestic security protecting people
and property within national borders, and social benefits .... .").
142. BOBBInr, supra note 140, at 228 (Bobbitt summarizes the strategic threats to the
viability of the nation state as follows: "These various developments . . . have led to a
disintegration of the legitimacy of the nation-state. In summary, no nation-state can assure its
citizens safety from weapons of mass destruction; no nation-state can, by obeying its own
national laws (including its international treaties) be assured that its leaders will not be
arraigned as criminals or its behavior be used as a legal justification for international coercion;
no nation-state can effectively control its own economic life or its own currency; no nation-state
can protect its culture and way of life from the depiction and presentation of images and ideas,
however foreign or offensive; no nation-state can protect its society from transnational perils,
such as ozone depletion, global warming, and infectious epidemics.").
143. Id.; see also id. at xxii (identifying one of the threats to the legitimacy of the nation
state as "the recognition of human rights as norms that require adherence within all states,
regardless of their internal laws"); Thompson, supra note 140, at 364-65 (explaining Bobbitt's
view that universal human rights norms threaten to undermine the nation state because they
subject states "to increasing external scrutiny for what were once regarded as strictly internal
affairs").
144. BOBBirr, supra note 140, at xxi-xxii; see also Thompson, supra note 140, at 364
("Bobbitt argues that the international order of nation states is being supplanted by an emerging
political economy of market states, with profound and far-reaching implications for human
societies.").
145. BOBBITT, supra note 140, at xxvi; see also id. at 230 ("In the market-state, the State is
responsible for maximizing the choices available to individuals.").
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In this regard, some scholars have .argued that minorities should use
human-rights norms to protect the rights of minorities and immigrants. 146 In
light of Bobbitt's theory that the nation state will not be able to evade the
force of international law including human-rights norms, the advocacy of
international law would appear to be a good strategy for racial minorities to
pursue.
E.

Arizona Immigrants as a CulturalThreat and the Market State

Opponents of immigration--especially Latino immigration-often
contend that immigrants pose a threat to American cultural identity or the
American way of life.147 This is because Latinos allegedly fail to assimilate
into dominant Anglo-American culture in terms of learning English and
accepting other core American values.148 Supporters of S.B. 1070 seem to
share this view of Latino immigrants as a cultural threat. For -instance,
Arizona Senator Russell Pearce, a leading proponent of S.B. 1070, has
expressed cultural concerns as follows:
Pearce claims illegal immigrants are responsible for much of
Arizona's crime and he admits to feeling uncomfortable with the
way society is changing in Arizona. He attributes it partly to
Mexicans' and Central Americans' "way of doing business."
"Drive around parts of Phoenix. I get calls all the time and it's not
that they're Hispanic, it's because the culture is different. The

146. See Berta Esperanza Hernindez-Truyol & Kimberly A. Johns, Global Rights, Local
Wrongs, andLegal Fixes: An InternationalHuman Rights Critique ofImmigration and Welfare
"Reform", 71 S. CAL. L. REv. 547, 570 (1998) (arguing that international human rights law can

be used to challenge "immigration legislation" which "disparately affect[s] certain ethnic and
racial minorities in derogation of globally accepted human rights norms").
147. See, e.g., SAMUEL P. HUNTINGTON, WHO ARE WE?: THE CHALLENGES TO AMERICA'S
NATIONAL IDENTITY (2004).
148. Id. at 221-22 (Huntington contends that Latino immigrants "could change America
into a culturally bifurcated Anglo-Hispanic society with two national languages" since
"Mexican immigrants and their. progeny have not assimilated into American society as other
immigrants did in the past."). See generally id. at 221-56. One Arizona professor has
characterized the alleged cultural threat posed by Latino immigrants as follows: "Cultural
threats involve the belief that immigrants somehow threaten 'our way of life.' That is,
immigrants with distinct cultural patterns infiltrate our country, drastically altering, diluting or
destroying American culture. Today these cultural concerns include the belief that immigrants,
particularly Latinos, possess an inability to assimilate, are unintelligent, and lack proper work
ethics and, thus, consequently live in habitual poverty." Michael T. Costelloe, Immigration as
Threat: A Content Analysis of Citizen Perception,J. PUB. & PROF. Soc., Dec. 2008 art. 5, at 4
1, 2008), http://digitalcommons.kennesaw.edu/cgi/viewcontent.cgi?article= 1006&
(Dec.
context-'jpps.
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gangs are bigger. There's more violence, kidnappings are way up,'

he says.149
Similarly, Katie Dionne, a supporter of S.B. 1070 and a self-described
"average everyday American," favors the new Arizona immigration law in
order "to prevent illegal immigrants from changing her way of life." 150
Bobbitt's theory suggests that efforts, such as S.B. 1070, to regulate
immigration as a way to preserve American culture will not succeed
because the nation state will be unable to protect the integrity of its
culture.15 ' The market state, which is taking the place of the nation state,
according to Bobbitt's account, will be multicultural and "largely
indifferent to the norms of justice, or . . . to any particular set of moral
values" and will not be "held together by adherence to fundamental
values."' 52 To the extent then that Arizona's immigration statute has been
enacted in order to preserve American culture, it is misguided and will fail.
. Indeed, according to Robert Delahunty and Antonio Perez, the Supreme
Court of the United States is now in the process of reconfiguring American
law, including constitutional law, in order to accommodate the rise of the
market state as theorized and outlined by Bobbitt.'5 3 In essence, American
law is being restructured so as to allow the United.States to be competitive
in the international or globalized economy.'5 4 Delahunty and Perez write:
The Court is more or less self-consciously engaged in the project
of adapting and restructuring the Constitution so that it can be
made to fit the perceived requirements of the milticultural, valuefree, libertarian Market State whose emergence Professor Bobbitt
.149. Ted Robbins, The Man Behind Arizona's Toughest Immigrant Laws, NAT'L PUB.
RADIO (Mar. 12, 2008), http://www.npr.org/templates/story/story.php?storyld=88125098.
150. Marc Lacey, Arizona Lawmakers Push New Round of Immigration Restrictions, N.Y.

TIMES, Feb. 24, 2011, at A16, available at http://www.nytimes.com/2011/02/24/us/
24arizona.html?_r-1; see also Costelloe; supra note 148 (study analyzing the content of letters
to the editor of the Arizona Republic regarding immigration in Arizona for a one year time
period found that "25% of them referred to a cultural threat" posed by immigrants).
151. Delahunty & Perez, supra note 140, at 646 (explaining Bobbitt's view that the nation
state will be unable "to protect the State's cultural integrity"). I have discussed some of these
matters in general terms in George A. Martinez, Bobbitt, the Rise of the Market State, and Race,
18 AM. U. J. GENDER SOC. POL'Y & L. 587, 603 (2010). In this section of the article, I apply

these general principles to the specific case of Arizona.
152. BOBBITT, supra note 140, at 230; Delahunty & Perez, supra note 140, at 647
("Culturally, the Market State" does not envision "the idea of a dominant or favored ethnicity,
common substantive values and traditions, or a shared way of life.").
153. Delahunty & Perez, supra note 140, at 643.

154. Id. ("Proponents of this vision of a globalized economy characterize the United States
as 'a giant corporation locked in a fierce competitive struggle with other nations for economic
survival,' so that 'the central task of the federal government' is 'to increase the international
competitiveness of the American economy."') (citation omitted).
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envisages and describes. The Court's individual rights, equal
protection jurisprudence, and federalism jurisprudence converge to
serve the same transformative end. 5 5
The resulting changes in constitutional law will be "revolutionary" and will
constitute a "tectonic shift from one kind of constitutional order-the
Nation State-to another-the Market State."' 5 ' Accordingly, with respect
to Arizona's immigration statute, Bobbitt's theory suggests that the only
important and dispositive issue to consider is whether or not S.B. 1070 will
advance the economic interest and competitiveness of the United States in
the global economy.'57 In fact, research demonstrates that a liberalized
immigration policy-including promoting the movement of labor' 5 --will
advance the economic interests of the United States.159 Indeed, Bobbitt
observes that market states are developing their own "economic orthodoxy"
and one of the central tenets of market state economic policy is that "labor
markets have to become more flexible in order to compete with other,
foreign labor markets . . . .""0 Immigrants make important contributions to

155. Id. at 722.
156. Id. at 644.
157. BoBBITT, supra note 140, at 230 (stating that the law should be structured so as to not

impede economic competition).
158. Kevin R. Johnson, Ten Guiding Principles for Truly Comprehensive Immigration
Reform: A Blueprint, 55 WAYNE L. REV. 1599, 1611 (2009) ("[I]mmigration is primarily about
labor migration.").
159. KEVIN R. JOHNSON, OPENING THE FLOODGATES: WHY AMERICA NEEDS TO RETHINK
ITS BORDERS AND IMMIGRATION LAWS 137 (2007) (arguing that free immigration and the
promotion of labor mobility will confer substantial economic benefits on the United States);
Donald J. Boudreaux, Some Basic Economics of Immigration, 5 J. L. EcON. & POL'Y 199, 208
(2009) ("properly understood economics of immigration create a presumption in favor of
opening the United States' borders much more widely to immigrants."); Howard F. Chang,
Liberalized Immigration As Free Trade: Economic Welfare and the Optimal Immigration

Policy, 145 U. PA. L. REv. 1147, 1150 (1997) (citing studies suggesting that the world economy
would gain more from the removal of immigration barriers than it has from the removal of trade
barriers).
160. BOBBfrfT, supra note 140, at 667. Bobbitt describes the key aspects of market state
economic policy as follows:
That capital markets have to become less regulated in order to attract capital
investment and that capital has to become more global in order to achieve the
maximum returns on investment; that labor markets have to become more
flexible in order to compete with other foreign labor markets . .. ; that if the
world economy is to grow, access to all markets has to be assured and trade
has to become less regulated; that a state's trade policy will have to become
more free if that state's goods are to be able to penetrate foreign markets . . .;
that government subsidies . . . have to be managed . . . ; and that tax policy

has to provide incentives for growth ....
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the maintenance of a strong American economy.16 1 In this regard, Judith
Gans of the University of Arizona found that in 2004 Arizona immigrants
contributed $29 billion to Arizona's total economic output.16 2 As Bobbitt
further explains, the market state can "usefully employ the lower cost labor
of new immigrants to increase the productivity of the society."' Other
nations are relaxing their immigration policies in order to maximize their
ability to compete in the world economy.164 In the same way, the United
States will have to liberalize its immigration policy if it is to remain
economically competitive in the international economy.165 Bobbitt warns
that, in the emerging international order of market states, a "state that resists
liberalizing its labor markets in order to protect high-wage jobs will end up
with no jobs to protect." 66 Accordingly, the draconian policy of attrition
through enforcement expressed in the tough and restrictive Arizona
immigration statute goes directly contrary to the need to relax immigration
regulation in order for America to compete in the world markets. Given
this, and the current restructuring of American law to facilitate American
economic competitiveness, we can expect the United States Supreme Court,
if it decides to hear the case on the merits, to eventually strike down S.B.
1070 as it prepares the legal landscape for the rise of the market state.
F.

Latinos and Power-Threat Theory

We have now considered a number of laws that are impacting or could
impact Latinos in Arizona. What is bringing about the creation of these
laws?
Recently, sociologist John Markert has argued that as Latinos become
the largest minority group in America, they will pose a greater threat to

161. Katie E. Chachere, Keeping America Competitive: A MultilateralApproach to Illegal

Immigration Reform, 49 S. TEX. L. REv. 659, 690 (2008) (arguing that "[i]llegal immigrants
remain a necessity to the future of the U.S. economy" in order for the United States to "maintain
its competitive edge in the global market"); Larry J. Obhof, The Irrationalityof Enforcement?
An Economic Analysis of U.S. Immigration Law, 12 KAN. J.L. & PUB. POL'Y 163, 180 (2002)

(noting that the economic benefits of immigration "are established and substantial" and that
"basic economics argues that our laws should allow more immigration than they currently do").
162. JUDITH GANS, IMMIGRANTS IN ARIZONA: FISCAL AND ECONOMIC IMPACTS 3 (2008),
availableat http://udallcenter.arizona.edu/immigration/publications/impactofimmigrants08.pdf
163. BOBBITT, supra note 140, at 696.
164. Paschal 0. Nwokocha, American Employment-Based Immigration Program in a
Competitive Global Marketplace:Need for Reform, 35 WM. MITCHELL L. REv. 38, 66 (2008).

165. JOHNSON, supra note 159, at 166-67 (the competitive demands of the global market
require the United States to relax its immigration policy).
166. BOBBITT, supra note 140, at 668.
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whites than do blacks.' 6 ' According to his account, Latinos may have to
contend with even greater racial hostility than that experienced by blacks
because Latinos are perceived to be undocumented and illegally present in
the United States and allegedly fail to assimilate in terms of learning
English. 168 As this threat posed by Latinos emerges, the dominant group will
enact "legal controls and other measures to protect their dominant status."' 6 9
The Latino population in Arizona has grown significantly in recent
decades.' In 1980, Latinos comprised 16% of the Arizona population.' 7 '
Latinos now make up 30% of the Arizona population.'7 2 In light of this
demographic change in Arizona, the system of laws recently. enacted in
Arizona-the immigration and the anti-ethnic studies legislation- provide
some evidence that this new power-threat theory is-correct. The dominant
group. may be enacting legal controls-authorizing racial profiling and
outlawing ethnic studies-in order to try to maintain its dominant position
with respect to Latinos.
G.

Does Arizona Signal the Advent ofApartheid in America?

As the philosopher David Lewis has explained, "There are ever so many
ways that a world might be.""' What way or path might our country take?
Does the Arizona regime of laws indicate what way lies ahead for America
and its people?

167. John Markert, The Changing Face of Racial Discrimination: Hispanics as the
Dominant Minority in the USA-A New Application of Power-Threat Theory, 36 CRITICAL Soc.

307, 307 (2010).
168. Id. at 308.
169. Id. at 307. For general statements of the traditional power threat theory, see Karen F.
Parker, Mari A. DeWees & Michael L. Radelet, Race, the Death Penalty, and Wrongful

Convictions, 18 CRIM. JUST. 49, 51 (2003) (According to power threat theory, "as the relative
size of the minority group increases, members of the majority group perceive a growing threat
to their position and will take steps to reduce the threat of competition . . . and thus will
intensify social control to maintain the dominant position of whites."); Geoff Ward, Amy Farrell
& Danielle Rousseau, Does Racial Balance in Workforce Representation Yield Equal Justice?
Race Relations of Sentencing in FederalCourt Organizations,43 LAW & Soc'Y REV. 757, 765

(2009) ("The power threat thesis proposes that as minority groups grow in size and accumulate
resources, they threaten majority group control, creating 'a fear of political power [shifting to]
the minority,' which encourages the majority group to intensify efforts to maintain social
dominance.") (citation omitted).
170. Rogelio Saenz, Latinos, Whites, and the Shifting Demography ofArizona, POPULATION
REFERENCE BUREAU (Sept. 2010), http://www.prb.org/Articles/2010/usarizonalatinos.aspx.
171. Id.
172. Id.
173. DAVID LEWIS, ON THE PLURALITY OF WORLDS 2 (1986).
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Critical race theorist Richard Delgado recently suggested that as
minorities become a majority in this country, the dominant group may seek
to try to remain in power and prevent a shift in political power to
minorities.174 He suggests that this might be accomplished by the dominant
group acting to increase the misery of racial minorities to the point that
minorities respond with violence.' 75 At that point, the rebellion would be
quashed and martial law would be imposed, and "[t]he U.S. will have a
system of apartheid, in effect, with whites wielding power over a large but
powerless black and brown population of laborers and domestics."' 7
Are the Arizona laws leading to apartheid? Some critics of the Arizona
immigration have branded S.B. 1070 as an effort to establish apartheid in
Arizona. For instance former Arizona State Senator Alfredo Gutierrez stated
that S.B. 1070 "is the first step toward apartheid."' 7 South-African Bishop
Desmond Tutu also suggested that the Arizona laws.are the beginnings of
apartheid.' 8 At this point in history it would seem to be premature to
conclude that the Arizona regime of laws is the first step to apartheid. As
discussed, Arizona and the United States are still subject to international
human rights norms and international pressure.179 These international forces
would likely work to prevent the rise of any apartheid nation.
In addition, Professor Bobbitt's theory on the emergence of the market
state informs us that the coming market state will be multicultural and its
constitutional doctrines will reflect the need for the country to be
competitive in the international market.' 80 As we have seen, the market state
would seem to be incompatible with a restrictive immigration regime such
as that presented in S.B. 1070, which would inhibit competition in the

174. RICHARD DELGADO, THE COMING RACE WAR? AND OTHER APOCALYPTIC TALES OF
AMERICA AFTER AFFIRMATIVE ACTION AND WELFARE 120 (1996).

175. Id.
176. Id. at 120-21.
177. Julianne Hing, Arizona Legalizes Racial Profiling with SB 1070, Says Advocates,

COLORLINES (Apr. 23, 2010, 4:12 PM), http://colorlines.com/archives/2010/04/
also
see
brewer-signssb1070_legalizesracial profilingof arizonas-immigrants.html;
Maldonado-Torres, supra note 87, at 285 (suggesting that the new Arizona laws "raise[] the
specter of neo-apartheid").
178. See Desmond Tutu, Arizona: The Wrong Answer, HUFFINGTON POST (Apr. 29, 2010,
9:24 PM), http://www.huffingtonpost.com/dsmond-tutularizona----the-wrong-answ b557
955.html ("Abominations such as apartheid do not start with an entire population suddenly
becoming inhumane. They start here. They start with generalizing unwanted characteristics
across an entire segment of a population. They start with trying to solve a problem by asserting
superior force over a population. They start with stripping people of rights and dignity-such as
the right to be presumed innocent until proven guilty--that you yourself enjoy.").
179. See supra notes 95-146.
180. See supra notes 147-66.
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globalized economy."' As a result, we can expect the rise of the market
state to prevent the establishment of an apartheid regime in America.
Given all of this and in light of the victories in the lower courts holding
that the immigration law is likely unconstitutional, it would appear that
these laws in Arizona do not represent the early stages of apartheid.
III.

CONCLUSION

Arizona has recently enacted or proposed a legal regime regarding
immigration and Latinos. These laws have generated a great deal of
controversy and have given rise to a national debate over immigration
policy and race relations in America. Among these laws are (1) S.B. 1070the Arizona immigration law that promotes attrition of undocumented
persons through the enforcement of a variety of laws designed to crack
down on immigrants; (2) H.B. 2285, which bans ethnic studies courses in
Arizona school districts; and (3) H.B. 2582, which proposes legislation that
would prevent courts in Arizona from applying international law, including
international human rights norms, to decide cases.
In this paper, I analyzed this set of laws in Arizona by using the powerful
tools and insights of critical theory, including critical-race theory and
critical geographies of race. As I have demonstrated, critical theory, as
applied in Arizona, reveals (1) that the newly enacted scheme of laws
reflects an epistemology of whiteness and operates to transform the State of
Arizona into a white geographical landscape; (2) that the outlawing of
ethnic studies in Arizona is a corollary to the establishment of a white
geographical space in Arizona; (3) that judicial decision-making regarding
the Arizona immigration law is explained by interest-convergence theory
especially as shown in the federal government's concern about the Arizona
law's impact on international relations; (4) that Arizona's effort to escape
the reach of international law is explainable by state-of-nature theory and
that this effort is unlikely to succeed in light of theoretical work on the
changing nature of the American constitutional order, which holds that our
nation is changing from a nation state into a market state; (5) that to the
extent Arizona's laws have been enacted to preserve American culture, the
laws are misguided and will fail; (6) that Arizona's new legal regime
provides evidence to support a new power threat theory that the majority
will impose legal controls on Latinos as the Latino population grows in
size; and (7) that it would appear to be premature to conclude that the new

181. See supra notes 157-66.
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Arizona system of laws is the first step toward establishing apartheid in
America.

